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1 here the common law ts. Abele. 5 


1 TOR W Ba) to Pellet NET it holds in 
ae, that the different executions for 


; payment of debt founded on common law, 


* 


relate to thoſe caſes only which moſt fre- 
| quently occur in practice. - Upon a debt- 
or's failing to make payment, his land is 


1 attached, by an appriſing; his moveables hy 
poinding, and the debts due him by ar- my 


reſtment and forthcoming. But experience 
diſcovered many profitable ſubjects; that 
” cannot be brought under any of the fore- 
_ ing. executions, | And even with reſpe& . 
to common ſub) es, ſeveral peculiar cir- 


cumſtances were diſcovered to which che 


._. executions” mentioned are” not 
A court of common law, which cannot in 
any article exceed the bounds of common 3 

e la has: not 000 thele 

= defects. This power is reſer ved: to a i 25 burt 8 

of equity acting upon a principle of juſtice 
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ever were! is a right It wage to * made 1 
fectual. e 

This ſection cep Mawy de 
it, Subjects that cannot be attached by 
che executions of common law. 2d, Cir- 
cCumſtances where even common ſubjects 
are withdrawn from theſe executions.” 34d, 
Theſe executions are in ſome caſes im- 
perfect. Ath, They ſerve only to make 
/ ay ekfectual, A wor” no e to . 
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- THE: commo WEEN defective dt re- 
. to a ey of ſubjects that cannot 
be attached by any of its executions; a re- 
_ verſion, for example, a bond ſechuding exe- 
cutors, a ſum of money with Which a diſs 
poſition ef land is burdened; &. "Theſe 
are all carried by an een invent 
ed by the ſovereign court. They could 
not be carried by an bring in the form 


5 05 common law: nor can they be carri 


by an adjudication put in place of an a- 
5 pling by: the act 167 72, which by the act 
£22 SY r 


* | . 1277 Exzeurton. B. E 
5 Go and. 10 * 


5 \ wh whe fors cg . ; 

Re Bot this is not all. Them are: 3 

r rights and privileges, to attach whith — 

no execution is provided. A debtor has, 

5 n Lor example, a wel our :laim for void 

5 ing a deed granted by him in his minori- 

2 greatly to his hurt and leſion: bur he 

is bankrupt, and peryerſely declines a pro- 

wile becauſe the benefit muſt - accrue to 

bis creditors :- he will neither convey his 133 

privilege to them, nor infiſt on it himſelf, | | 

A reduction on the head of deathbed i is an 

SS example of the ſame kind. There are ma- 

. others. If a man fail to purge an ir- 5 

: ritancy, the oc mimon law 5 s not his 5 

. . creditors th: puige in his name; and they 
cannot in their: e unleſs the ee 
de een 80 hem: El Y 
” Ahn: Siet neevilley 4ichen of A: -wolun- 
- tary or judicial conveyance, intitles credi- = 
tors at ſhort- hand to W themſelves or 

gs Ther mpawered. 
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John the debt due by William to James. 
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juſtice by making a conveyance 
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The — of common, law. 1 reach no 
and but where the debtor is infeft. The 
ahphpriſing a minute of ſale of land and A 
- . diſpoſition without infeftment, was intro 
_ by the; ſovereign a i042 ona 
©. Second, John is ereditor ee . 
James to William. | To convey the.laits - 
mentioned debt to John, 


Z quires: an arreſtment and proceſs of; forth - 


coming. But what if before John pro- 


ed. to execution, William die, and no 
2 is found 9 repreſent bim.? In this | 
15 and 555 John ought not. u hip diſappoint» | 
rs ed of his payment. The court of ſeſſion 

muſt ſupply: the defect, by adjudging Ay 


2 


Third, Execution for payment of debt 
ſuppoſes) a mara gn the debtor” 8 part and 
1 3 - . | { 7 8 f | 85 8 = 


1 


\ 
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a judge cannot warrantably authoriſe ſuch 
execution where there is no mord. This 
holds even in a proceſs for payment. Nor 
is there any foundation in equity, more 
chan at common law, for a proceſs before 
the term of payment. Where the debtor ._ 
1s ready to fulfil his engagement at the 
term covenanted, and is guilty of no fail- 
ure, juſtice will not ſuffer him to be vexed 
. with a proceſs. But with reſpect to an 
annuity, or any ſum ' payable at different 
terms, if the debror be once in mora to 
make a proceſs neceſſary for payment of a 
5 part actually due, a decree may not only : 
be pronounced for payment of that part, 
but alſo for what will afterward become 
due, ſuperſeding execution till the debtor 5 
be in moru. Equity ſupports this extenſion 
of the common law, which is beneficial to 
the creditor by eaſing him of trouble, and 
no leſs to the debtor by preventing the | 
* coſts that he would otherwiſe be _ ected 
to in caſe of future mora. : 
From theſe principles it appears, . a. 
üer for poinding the ground before the 
term of payment, ought not to be ſuſtain- 
; ed, more than a proceſs againſt the debt- 
| or perſonally for * I obſerve in 
deed, 
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deed, that a proceſs of mails and duties 
has been ſuſtained after the legal term of 
Martinmas, though Candlemas be the cu- 

| ſtomary term of payment . But the rea- 
ſon of this -ſingularity is, de originally 
Martinmas was the conventional term of 
corn- rent, and for that reaſon was eſta- 
bliſhed to be the legal term. It crept in 
by practice to delay payment till Candle- 
mas, in order to give the tenant time to 
threſſi out his corns. And for ſome cen- 
turies, this delay was eſteemed an indul- 

| gence only, not a matter of right. But, 
now that long cuſtom has become law, 
and that a tenant is underſtood not to be 
bound to pay his corn- rent before Candle- 
mas, a court, whether of common law. or 
of equity, will not readily ſuſtain the | at 
ceſs before Candlemas. * | 
A proceſs of — 5 is in a differ- 
ent condition; for being held neceſſary to 
complete the right of the arreſter, it may 
in that view proceed before the term of 

: SE of the debt arreſted T-. The fame 


» * Durie, February 5. 1624, Wood contra Waddel. 


5 Durie, Feb. 21. 1624. Brown contra Johnſton; 
Durie, July 3. 1628, Scot contra Laird of Drumlanrig. 


. | „„ 
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holds in a proceſs for poinding the-ground, 
ij it be neceſſary to dy a baſe infeft- 
ment by making it public“. 6 
There is one general excuption to the 
Forogoing rule, That if a debtor be vergens 
| ag anopiam, execution may in equity pro- 
eed againſt him for ſecurity Thus ar- 
reſtment in fecurity was ſuſtained here 
the debtor was in dechining circumſtan- 
ces T. The defendant's teſtator gave the 
Plaintiff L. 1000, to be paid at the age of 
twenty- one years. The bill ſuggeſted, 
chat the defendant waſted the eſtate; and 
Pray'd he might give ſecurity to pay this 
legacy when due; Which was decreed ac- 
1 e © Ws 4 
Fourth, In the common IM of Fagnd | 
chere is one defect that gives acceſs to the 
moſt glaring injuſtice. When a man dies, 
Bis real eſtate is withdrawn from his per- 
ſonal ereditors, and his perſonal eſtate 
an "me real l aredirery. The common law 


a 7 by \ Gilzour, February £662, 7 8 contra | Tenants 
of Kinglaſſie. | 


A Stair, July 17. 1678, Laird Pitmedden ial Pa- 
terſons, Home, Feb. 89 1758, Meres contra Lork- 
dauilding company. „ Chancery Caſes 121. 
8 | . 2 5 | L „„ affords 


— 


affords not to a perſonal creditor execution 
againſt the land of his deceaſed debtor, - 
nor to a real creditor execution againſt the 
moveables ; and by this means a man may 
die in opulent circumſtances, and yet 
many of his creditors be forfeited. Whe- 
ther the court of chancery interpoſes in 
this caſe, I am uncertain. In the follow- 
ing caſe it cannot, I am certain, fail to in- 
terpoſe ; and that is, where a debtor, ha- 
ving a near proſpect of death, beſtows all 
his money on land, in'order to diſappoint 
his perſonal creditors, The common law 
_ affords not a remedy, becauſe the purcha- 
ſing land is a lawful act; and the common 
law looks not beyond the act itſelf. But 
the court of chancery is not ſo circutoſcri- 
bed. If the guilt appear from circumſtan- 
ces, the court will relieve againſt the 
wrong, by decrecing ſatisfaction to the 
perſonal creditors out of the real eſtate. 
Fifth, A proceſs at common law reach- 
eth no man but within the juriſdiction. 
If a debtor therefore be in foreign parts, 
a judgement cannot paſs againſt him, be- 
cauſe he cannot be cited to appear in court; 
andi execution cannot be iſſued againſt his 
effects without a judgement. This defect, 
% ²⁴—»Ü12 ͤ M» which 
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which interrupts the courſe of juſtice, is 
in Scotland remedied by a citation at the 
market- croſs of Edinburgh, pier and ſhore 
of Leith, introduced by the ſovereign 
court, acting upon the foregoing prin- 
ciple, That where there is a right, it ought 
to be made effectual. In England, a per- 
| ſon abroad cannot be cited to appear even 
in the court of chancery. This court 
however affords a remedy. It will not 
warrant a citation againſt any perfon who 
is not within the juriſdiction of the court: 
bur it will appoint notice to be given to 
the debtor; and if he appear not in his 
own defence, the court will out of his ef- 
fects decree ſatisfaction to the creditor. 
Thus, upon an affidavit that the defend- 
ant was gone into Holland to avoid the 
plaintiff's demand againſt him, and he 
having been arreſted on an attachment, 
and a Cepi corpus returned by the ſheriff, 
the court of chancery granted a ſequeſtra- 
tion of the real and perſonal eſtate l. By 
virtue of the ſame power ſupplying” the 
defects of common law, the court of ſeſ⸗ 
ſion gives authority to attach moveables 
in ; ns: country belonging” to a NOR, 


1. Vernon 344 VV 9 


* 
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in n to convert them into money for 
payment to the creditor who applies for 
the attachment. And as the foreigner can- 
not be cited to appear in the court of ſeſ- 
ion; notice will be appointed to be given 
him, that he may appear if he think pro- 
per. Where a debtor, lurking ſomewhere 
in Scotland, cannot be diſcovered, the 
court of ſeſſion makes no diffieulty to or- 
der him to be cited at that head borough 
with which he appears to have the great- 
| eſt connection. . 


An T. 10, Theſe executions are in fome caſes 
| 1 . | | 


Pas Executions 80 common 1 cet 
where there is ſufſicieney of effects, fall 
ſometimes ſhort of the end purpoſed by 
them, that of operating payment. I. give 
for example the Engliſh writ Elegit, that 
which correſponds the neareſt to our adju- 
dication. The chief difference is, that an 
Elegit 1 is a legal ſecurity only, and tranſ- 
fers not the property to the creditor. Hence 
it follows, that though the intereſt of the 
debt exceed the rent of the land, the cre- 

Sth es © B 2 „ Rar 


+ claims' effectual; 


12 Lrx6ar Exfcurion, B. I. 
ditor muſt be ſatisfied with the poſſeſſion; 
and hath no means at common law to ob- 
tain payment of his capital, or in place of 
it to obtain the property of the land. But 
as in this caſe, the execution is obviouſly 
imperfet, hurting the creditor without 
benefiting the debtor, the court of chan- 
cery will ſupply the defect, by ordering 
the land to be * for ne of he 
debt. | 1 | 1 25 


Arr. IV. They ſerve a to aw; r 2 
fectual, and grve 1 19 aid to o- 
| t 20 F* C laims. | Th 4 * 


BEST DE for Papen of debt, execution 
_ ſometimes is neceſſary for making other 

and here alſo the com- 
mon law is Jager A) To remedy this 
imperfection, adjudications in implement, 
_ declaratory adjudications, &c. were in 
Scotland invented by the ſovereign court. 
The following caſe ſhows the weren of 
_ a declaratory adjudication. 5 
Sir Robert Munro, debtor to don | 
Drummond banker, aſſigned to John Gor- 
_ in . and for the uſe of the ſaid 
| | 5 Andrew 
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Andrew Drummond,” certain ſubjects, 
and in particular an adjudication led by 
him againſt Mackenzie of Redcaſtle's e- 
ſtate. After Gordon's death, Andrew 

Drummond, upon this adjudication, as his 


title, brought a proceſs of mails and du - 


ties againſt che tenants of Redcaſtle. The 
objection was, That the purſuer, has 
ving no conveyanc 
title to carry on this proceſs. The judges 
agreed upon the following pro poſitions: 

iſt, That the tynſt being given to . 


Gordon only, and not to his heirs, was at 5 


an end by his death; for there cannot be 
a truſt without a truſtee. 2d, That Sir 
Robert Munro being diveſted by the truſt- 
deed, the adjudication returns not to him 


| though the perſon for whom the truſt is 

created may in his own name inſiſt in eve- 
ry perſonal action flowing from che truſt, 
yet none but the truſtee. can inſiſt in any 
real action founded on the adjudication ; 3 
| becauſe the truſtee only is veſted in it, 
Theſe points being ſettled, the difficulty 


* 


from Gordon, has no 


was, to find out a legal method for eſta- 
bliſhing the adjudication in the perſon of 


Andrew Drummond; and the judges came 
i ; 2-0 


* 


FRO 
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all into the; following opinion, That An- 
drew Drummond's only method was, to 
raiſe a declaratory adjudication, calling all 
arties that may appear to have intereſt, 
namely, tlie repreſentatives of John Gor- 
don and of Sir Robert, and concluding; 
that the adjudication thus left in medio 
mould be ad udged its him, in order to 
make effect che purpoſes" of the truſt: 
| This can be done by the court of ſeſſion 
fupplying defects in common law. An 
action was competent to Andrew Drum 
mond againſt” John Gordon himſelf,” to 
denude of the adjudication; ; and the de- 
Elaratory *Hudieatibn' comes in err ol : 
Le action . Zett hanνν 1500 if 
The common Live is defeive with re- 
ſpect to thoſe who are in meditatiune fugæ 
In order to avoid payment of their debts; 
but a court of equity lends a helping hand; 
| by granting warrant for ſeizing the debt- 
or, L incareerating him, unleſs he find > 
bail FRIES appearance. But this is not 
done raſhly, upon the naked complaint of 
ö "ww One? He is Den ge to ove" e. 


45 
* 


12 — 5 contra a Mackenzie of Redealtle, 
June 30. 17 68. 1 
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vidence of his debt: he! is bound next to 
explain the reaſons of his ſuſpicion; and 
if theſe be found gronndleſs, or no ſuffi- 
cient cauſe of ſuſpicion, the warrant will 
be refuſed: he is bound to give his oath 
of credulity, - that he verily. believes his 
debtor to be in meditatione fuge. And in 
the laſt place, he is bound to give ſecuri- 
ty for damages in caſe of wrongous deten+ 
tion . Damages will be awarded accor- 
dingly, if upon trial it be found, either 
that his claim of debt was groundlęſs, or 
that he fail to prove the facts alledged by 
Rien to juſtify his +. ſuſpicion. af a dais 


| 8 E el 4 II. | 


| Where the Common law 3 reſpec? to exECur 
tion is rel, e or , 


L Recution for payment of ehr! is the o- 
peration of the judge or magiſtrate, 
interpoſing in behalf of a creditor to whom 
1 wy debtor refuſes or neglects to do 88 | 


* 


18 * See at of federuat, December 18. 165 3. 
x 8 A. 
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It is the duty of a debtor to convert his 
effects. into money in order to pay his 
debts ; and if he prove refractory or be 
negligent, it is the duty of the judge to 
interpoſe, and in his ſtead to do what he 
' himſelf ought to have done . Hence it 
appears, that the judge ought: not to au- 
thoriſe execution againſt any ſubject which 
the debtor himſelf is not bound to ſur- 
render to his creditors. But a court of 
common law, confined by general rules, 
regards no circumſtance but one ſingly, 
Whether the ſubject belong to the debtor: 
it it be his property, execution iſſues; and 
it is not conſidered whether it would be 
juſt in the debtor to apply this ſubject for 
payment of his debts. A man who by 
fraud or other illegal means has acquired 
the property of a ſubj ect, is not bound to 
convey that ſubject to his creditors: on 
the contrary, he is in conſcience bound to 
reſtore it to the perſon injured, in order | 
to repair the wrong he has done. And in 
ſuch a caſe a court of law ought not to in- 
terpoſe in behalf of the creditors, but in 
| behalf of the perſon injured. A court of 


. Hiſtorical law tracts, tract. 12. at the beginning. 


* 
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equity . accordingly, /.correting the inju- 
ſtice of common law, will refuſe its aid to 
the creditors; who ought not to demand 
from their debtor. what ; in | conſcience he 
ought 1 to reſtore to another; and will give 
| its aid to chat other for recovering a ſub- 

1 thus given a ane, view - the 
ſabjeR, I proceed to particulars; and ſhall 
_ firſt ſtate a caſe, where a merchant, in im- 
"mediate proſpect of bankruptcy, purchaſes 
goods and takes delivery without any view 
of paying the price. This is a groſs cheat 
in the merchant; which binds him in com- 
mon. juſtice to reſtore the goods. A court 
of common law, however, regardleſs of 
that circumſtance, will authoriſe the bank- 
rupt's creditors to attach theſe goods for 
their payment, as. being his property. 
This act of injuſtice ought to be redreſſed 
by a court of equity: if the goods De. 
claimed by the vender, the court of equi- 
ty, barring execution by the creditors, will 
decree the goods to be reſtored to him. 


Thus, a reduction upon the head of the cheat 


mentioned, was ſuſtained againſt the bank- 
rupt's creditors arreſting the ſubject pur- 
chaſed in the hands of the perſon to whom. 

Vor. II. e RE 


* 
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it was delivered for behoof of the purcha- 
ſer *. Mrs Rolland obtained a cel o bono- 
rum anno 1 748, ard began again to trade 
as formerly. In the year 1749, ſhe pur- 
chaſed a cargo of wine from Main and 
Company in Liſbon. | She commiſſioned 
another cargo from them May 1750, which 
was arreſted at Leith by one of her cre- 
ditors againſt whom ſhe had obtained the 
* cefſio bonorum. The venders appeared in 
the forthcoming, and were preferred to che | 
cargo for payment of the price, upon the F 
following medium, That 1 ic was fraudulent, 

in Mrs Rolland to commiſſion goods from 
her foreign correſpondents, when ſhe muſt 
have been conſcious that they would not 
have truſted her had they been informed of 
the celſto „ 

The ſame muſt hold with reſpect to Ebd. ; 
when purchaſed fraudulently : when the . 
purchaſer's creditor commences his adjudi- | 
cation, the vender will be admitted for his 


* 0 Fountainhall, Pecetybat 22, 1680, Prince 
contra Pallat; Dalrywple, Bruce, January 18. 1715, 
Main contra Maxwell Dee 8. 1736, Sir John Be 
Inglis contra'Royal Bank. | 


+ Andrew Forbes contra Main and Company, Fe- | 
our: 35 1752. 0 b 
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intereſt, and the following objekuon will be 
ſuſtained in equity, That the land ought 
1 not to be adjudged to the creditor, but 
* reſtored to him the vender, to repair the 
* .wrong done him.“ I put another caſe. ' 
In a proceſs of adjudication, a man who 
had purchaſed the land by a minute of 
ſale before the adjudication was commen- 
ced, appears for his intereſt: ought he not 
to be preferred ? , His objection. againſt 
the adj udger appears good in two reſpects 3 
it would, in the firſt place; be unjuſt in the 
proprietor to grant to his creditor: a ſecu- 
rity upon that ſubject; and it is therefore 
unjuſt 1 in the creditor to demand the ſecu- 
rity by legal execution: in the next place, 
it would be unjuſt in the court to autho- 
riſe execution againſt a ſubject which. the 
| debtor is not bound to ſurrender to his cre- 
ditors; but, on the contrary, is ſtrictly 
bound to convey it in terms of the ini 
of fle... 
1 illuſtrate this doarine by 8 it 
to a ſubject of ſome importance that has 
been frequently canvaſſed in the court of 
| feſfion, | A factor having ſold his conſti- 
tuent's goods, took the obligation for the 
price in his own name, without mention- 
Bo Q-- & ing 
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ing his conſtituent. The factor having 
died bankrupt, the queſtion | aroſe, Whe- 


ther the ſum in this obligation was Wunde 


ddeemed part of his moveable eſtate affect- 


able by his creditors ; or whether he was 
to be deemed a nominal creditor only, and 


a truſtee for his conſtituent. The com- 
mon law, regarding the words only, con- 


fiders the obligation as belonging to the 
deceaſed factor: but equity takes under 


conſideration the circumſtances of the caſe, | 
which prove that the obligation was in- 


| tended to be taken factorio nomine, or ought 55 
to have been ſo intended; a 


ad that the 
factor's creditors are in equity barred from 
attaching a ſubject which he was bound 
to convey to his conſtituent. The conſti- 


tuent was accordingly preferred . A 


employs B as his factor to ſell cloth. 3 
ſells on credit, and before the money is 

paid dies bankrupt. This money ſhall be 
paid to A, and not to the adminiſtrator of 
B: for a factor is in. effect a truſtee only 


| for bis principal . 15 5 a na- 


Be. "nr, Fiend 9. als Seer contra 3 The | 


ke, Forbes, March 15. 1707, W contra Hay. 
. 638. N ä 
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med executor in Sir James Rochead's teſta- 
ment, appointed a factor to act for him. 

At clearing accounts there was a balance 

of L. 268 Sterling in the hands of the fac- 
tor, for which he granted bill to Murray 
his conſtituent, and of the ſame date ob- 
tained from him a diſcharge of the factory. 
Murray the executor having died inſolvent, 
the ſaid bill as belonging to him was con- 
_ firmed by his creditors. Sir James's next 
of kin claimed the ſum in the bill as part 
of his executry, or as the produce of it. 
They urged, That though the bill was ta- 
ken payable to Murray ſingly, yet the cir- 
cumſtances of the caſe evince, that it was 
taken payable to him in quality of execu- 
tor, and that he was bound to account for 
it to Sir James's next of kin. They accor- 
dingly were preferred“. For the ſame 
reaſon, if an executor, inſtead of receiving 
payment, take a new bond from a debtor 
of the deceaſed with a cautioner, and diſ- 
charge the original bond, this new bond, 
being a /urrogatum in 150 of the former, 
will be conſidered in equity as part of the 
1 of the deceaſed; and will 1 not be af- 


og January 4. 1744. Sir John Baird contra Creditors 


| o Murray. 1 — | 
fectable 
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fectable by the creditors of the executor . 

And if the debt be loſt by the bankruptcy 

of the debtor and his cautioner, equity will 

not charge the executor with it, but will 

only decree him to aſſign the ſecurity f. 

Boylſtoun having given money to one Ma- 

5 kel wood to buy a parcel of linen- cloth for 

him, ſhe bought the goods, but without 
mentioning her employer. Her creditors 

having arrefted theſe goods, Boylſtoun ap- 

peared for his intereſt. The vender depo- 

fed, that he underſtood Makelwood to be 


| depoſed upon the commiſſion from Boyl- 

ſtoun, and that with his money the bought | 

the cloth for his behoof. The court, in 

reſpect that the goods being ſold to Ma- 

| kelwood for her own behoof became her 

property, therefore preferred her creditors 

the arreſters}. This was acting as a court 

of common law. The property no doubt 

| veſted in Makelwood, becauſe the goods 

de ſold and delivered to her for her 

'] own behoof: but that circumſtance is far 
RE | © ® Stair book 3. tit. 8. 677, 

+ 1, Ch..acery caſes 74. 2 
T Stair, Sony Dy mn. voie contra Reber | 


from 


the purchaſer- for her own behoof. She 
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from being deciſive in point of equity. It 
ought to have been conſidered, that though 
the transference of property be ruled by 
the will of the vender, yet that it depends 
on the will of the purchaſer whether to ac- 
cept delivery for his own behoof or for 
behoof of another. Here it clearly ap- 
peared, that Makelwood bought the goods 
for behoof of Boylſtoun ; and that in effect 
ſhe was truſtee only in the ſubject: the 
legal right was indeed in her, but the e- 
quitable right clearly in Boylſtoun. It 
ought to have been conſidered further, 
that Makelwood having laid out Boyl- 
ſtoun's money in purchaſing the cloth, 
was bound in juſtice to deliver the cloth 
to Boylſtoun; and therefore, that he in e- 
quity ought to have been preferred to her 


ereditors, even though ſhe had been guilty 


 of- IE the purchato: for her own n be- 
hoof. 


- Such is the relief that by a court of e- 
quity is afforded to the perſon who has 
che equitable claim, while matters are en- 
tire and the ſubject in medio. But now, 
| ſuppoſing the execution to be completed 
and the property to be transferred to the 

| ereditor W of any claim againſt his 


dehtar, | 


"© 
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debtor, as for example by a poinding or 
by an adjudication with a decree declaring 
| the legal to be expired; what ſhall be the 
operation of equity in that caſe? In an- 
ſwer to this queſtion, it holds in general 
without a ſingle exception, That a bona de 
purchaſer lies not open to a challenge in e- 
quity more than at common law; becauſe 
no man ean be deprived of his property ex- 
cept by his conſent or his crime. 
I proceed to another branch of the * 
| ject. Execution both perſonal and real for 
payment of debt is afforded by the law of 
all countries: but execution intended a- 
gainſt the refractory only, is ſometimes ex- 

tended, beyond the bounds of humanity; 
and equity is interpoſed againſt rigorous 


4 creditors, where it can be done by ſome 


rule that is applicable to all caſes of the 
kind. Two rules have been diſcovered, 
which judges may ſafely apply without ha- 
zard of becoming arbitrary. The firſt go- 
verns thoſe caſes where there is ſuch a pe- 
culiar connection between the debtor and- 
creditor, as to make kindneſs or benevo- 
lence their reciprocal duty. In ſuch caſes, 

af the creditor carry his execution to extre- 
mity, and W the debtor of bread, he 
i 2 acts 
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acts in contradiction to his poſitive duty, 
and a court of equity will interpoſe to pre- 
vent the wrong. The rule is, That a com- 
pereucy muſt be left to the debtor to pre- 
ſerve him from indigence. Thus, in the 
Roman law, parents have benefictum compe= 
tentiæ againſt their children, and a patron 
againſt his client *; a man againſt his 
wife ; and the ſame obtains in an adv. 
pro ſocio T. The rule was applied by the 
court of ſeſſion to protect a father againſt 
his children, February 21. 1745, Bontein 
of Mildovan, where two former deciſions . 
on the other ſide were over- ruled. The 
common law, in affording execution againſt 
a debtor, intends not to indulge the rigor 
of creditors acting in direct contradiction 
to their duty, But as in making laws it is 
impracticable to foreſee every limitation, 
the rule muſt be made general, leaving to 
a court of equity to make exceptions in fin- 
. gular caſes. 
The other rule is more -getieral, and Rill 
2 more ſafe in the application. Perſonal exe- 
1. 17. De re judicata. - 
1 937. Inftit, de actionibus. 
2 1, 16. De re judicata. 
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cution was contrived to force the lm, 
by. the terror and hardſhip of perſonal re- 


ſtraint, to diſcover his effects, and to do 
juſtice to his creditors. But if the Jqualor 


carceris, a ſpecies of torture, cannot draw - 


a confeſſion of concealed effects, the un- 
happy Priſoner muſt. be held innocent; 
and upon that ſuppoſition, . perſonal re- 
ſtraint is no leſs inconſiſterit with juſtice 
than with humanity. Hence the founda- 
tion of the Ceſſio bonorum, by which the 
debtor, after his innocence is proved by 
the torture of perſonal reſtraint, recovers 
his liberty, upon conveying to his creditors 
all his effects. And in Scotland this action 
was known as far back as we. have any 
written. law. 7% 


a * 


Wie a 3 leads 3 an adjudication 
for a greater ſum than is due, it is 
held that at common law the adjudication 
is totally void. The reaſon given is, That 
an adjudication, being an indiviſible right, | 
cannot ſubſiſt in * and fall in part. At 


we 
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the ſame time it is admitted, that where 
the pluris pelitio is occaſioned by an inno- 
cent error, without any mala -fides in the 
"creditor, the adjudication ought to be ſup- 
ported as a ſecurity for what is juſtly due 
Not only in accounting with the debtor, 
but even in a competition with co-credt- 
tors; and that in fact it receives this ſup- 
port from the court of ſeſſion acting as a 
court of equity. If this be the true foun- 
dation of the practice, it belongs to the 
| preſent chapter; being an example of equi- 
ty correcting the rigor . common _ 
with reſpeR|to'exccution; '/; | 17 274 © 
But that this practice cannot be e ; 
ed on equity, appears to me clear from the 
following conſiderations. In the firſt place, 
it is made evident above, that one certans 
de damno ewitando may take advantage 7 
an error committed by another; and that 
equity prohibits. not ſuch advanta ge to be 
taken, "Om. where poſitive gain is made 
by it“. This rule is applicable to the 
N preſent caſe. A creditor demanding his 
payment in a competition, is certanc de 
danmo evitande: and chat, in order to ob- 


1 4 


8 e 1 b. 350, 3 he 
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55 
tain preference, he may lawfully avail him- 
ſelf of an error committed by a co-credi- 
tor; and conſequently, that to ſupport a 
void adjudication againſt him, is not a- 
greeable to any rule of equity. In the next 
place, an adjudication. ex facie null as 
proceeding without citing the debtor, 18 
not ſupported to any effect whatever either ; 
_ againſt a competing creditor, or even a- 
gainſt the debtor himſelf, - Nor is there 
any ſappart given to an adjudication a- 
gainſt an apparent heir, when it proceeds 
without a ſpecial charge, or where the 
lands are not ſpecified in the ſpecial charge. | 
This leads me to reflect upon the differ ” 
between intrinſic objections, which render 
the | adjudication void and null, and ex- 
trinſic objections, which only tend to re- 
ſtrict it. 16 the pluris petitio be an objec- 
tion of the former ſort, - che adjudication, - 
being void totally. at common law, cannot 
be ſupported in equity, more than an ad- 
ene that proceeds without calling 
the debtor: if it be an objection of the 
latter fort, 0 may poſſibly be a four da- 


tion at common law for ſupporting the ad- 


judication i in part, even againſt a compe- 
. uy creditor, fe hong "ow be no founda- 


tion 
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tion in equity. The queſtion then is, To 
which claſs this objection belongs? 
Intrinſic objections, generally ſpeaking, 
reſolve into an objection of want of power. 
A judge, unleſs the debror be called into 
court, cannot adjudge his land to his cre- 
ditor; and if he proceed without that ſo- 
lemnity, he acts ultra wires, and the adju- 
dication is void. The caſe is the fame, 
where an adjudication is led againſt an 
apparent heir, without charging him to 
enter to che eſtate of his anceſtor. To de- 5 
termine what muſt be the effect of a plu- 
ris Petitio, an adjudication ſhall be conſi- 
dered in two lights; ; firſt as a Judicial ſale, 
and next as a pignus prætorium. If a man 
voluntarily give off land to his creditor 
for ſatisfaction of L. 1000, underſtood at 
the time to be due, though the debt be 
really but L. 900, the ſale is not void; nor 
is it even voidable. The property is ins 
transferred to the creditor, of which he 
| cannot be forfeited when he is guilty af. 
no fault; and all that remains is, that the 
quondam creditor, now proprietor, be bound 
to make good the difference. A judicial 
ſale of land for payment of debt, ſtands 
| preciſely On the ſame i footing : 5 it cannot 
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de voided 1 upon account of a lr petitis 


more than a voluntary fale. | 1 illuſtrate 
this doctrine, by comparing an adjudica- 
tion confidered as a judicial ſale, with a 


| poinding, which is really a judicial ſale. 


A man poinds his debtor's moveables for 
payment of L. 100, and the poinding is 
completed by a transference of theſe move- 
ables to the creditor, for ſatisfaction of the 
debt. It is afterward diſcovered, that 
I. go. only was due. Will this void Ro 
execution, and reſtore ' che goods to the 
debtor ?' No perſon ever dreamed that an 


innocent pluris petitio can have ſuch effect 
with reſpect to a Poinding. By the origi- 


nal form of this execution, the debtor's 
goods were expoſed to public auction, and 


the price was delivered to the reiche in 
payment pro tanto the purchaſer ſurely 


could not be affected by any diſpute about 


&* 


the extent of the debt; and the reſult muſt 


be the ſame where the goods are adjudged 


to the creditor for want of another pur- 
chaſer. With regard to all legal effects, hge 


is held the purchaſer, and is in reality ſo; 


and if it ſhall be found that the execution 


Bas proceeded for a greater ſum than Vas 


N rally he, this circumſtance will found- a 


perſonal 


* 
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perſonal action to the guondam debtor, but 
by no means a rei vindicatio. . 

But too much is ſaid upon an adjudica- 
tion conſidered as a judicial ſale; for du- 
ring the legal at leaſt, it is not a judicial 
fale, but a pignus prætorium only ; ; and this 
I have had occaſion to demonſtrate above *. 
If a man ſhall grant to his creditor real ſe- 
curity | for L. 1000, when in reality L. goo 
is only due, will this pluris petitio void the 
infeftment ? There is not the leaſt pre- 
text for ſuch a conſequence : the ſum ſe- 
_ cured will indeed be reſtricted, but the 
ſecurity ſtands firm and unſhaken. It will 
be evident at firſt glance, that the ſame 
muſt be the caſe of an adjudication led in- 
nocently for a greater ſum than is due: 
a pignus pretorium muſt, "with reſpect to 
the preſent point, be preciſely of the fame : 
nature with a voluntary pledge. | 
Hence it clearly appears, that the fat 
raining an adjudication for what is truly 
due, notwithſtanding a pluris petitio, is 
not an operation of equity, to have place 
regularly 3 in the preſent treatiſe but tru- 
ly an operation of common law, which 
ſuſtains not a pluris petitio to any other ef- 
| 2 Vol. 1. p. 380, : | 
| | fect 


- 
(1 
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fect than to reftrict the ſum ſecured to 
what 1 is truly due, without i impinging up- 
on the ſecurity. And this was the opinion 
of the court given in the caſe of the cre- 
ditors of Eaſterfearn, 6th November 1747, 
ingroſſed in Lord Kilkerran's collection. 
An adjudication was objected to upon a 
moſt diſhoneſt pluris petitio. The adjudi- 
cation however was ſuſtained as a ſecurity 
for the ſum truly due. Equity could af- 
ford no aid to ſuch an adjudication. What 
the court went upon was, That at common 
law a pluris petitio is not ſufficient to annul 
4 right in ſecurity, but only to reſtrict it. 
- This is not a vain diſpute; for beſide 
reſting the point upon its true foundation 
which always tends to inſtruction, it will 
be found to have conſiderable influence in 
praQtice. Art preſent, an adjudication, 
where there is a pluris petitio, is never ſup- 
ported againſt competing creditors farther 
than to be a ſecurity for the ſums due in 
equity, ſtriking off all penalties : and this 
practice i is right, ſuppoſing ſuch adjudica- 
tion to be null at common law, and to be 
ſupported by equity only. But if a pluris 
petitio have not the effect at common law 


to void the adjudication, but only to re- 
„ - | ſtrick 
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ſtrict the ſum Gonzo, there is no place 
for ſtriking off the penalties, more than. 
where there is no pluris petitio. Equity 
indeed interpoſes ro reſtrict penalties to the 
damage that the creditor can juſtly claim 
by delay of payment ; but this holds in all 
adjudications equally, not excepting. thoſe 


that are free of all objections. 


That it is lawful for one certans de dam- 
no evitando to take advantage of another's 
error, is an univerſal law of nature ; that 
It has place in covenants, is 8 in a 
former chapter; and that it ſhould have 
place among creditors, is evidently agree 
able to * which dictates, that if there 
muſt be a loſs, it ought to reſt upon the 
creditor who hath been guilty of ſome er- 
_ Tor, rather than upon the creditor who hath 
avoided all error. When matters of law 
are taken in a train, and every caſe is re- 
duced to ſome principle, judges ſeldom. 
err. What occaſions ſo many erroneous. 
judgements, 1 is the being ſway'd by parti- 
cular circumſtances in every new caſe, 
without thinking of recurring to prin- 
ciples or general rules. By this means we 
are extremely apt to go aſtray, carrying 
equity ſometimes too far, and ſometimes 5 
You U. e not 


4 
il 
| | 
i 


„ Luca Exzcyvion. B. 1. 


not far enough. Take the following re- 5 
markable inſtance. Among the creditors 
of the York-building' company, a number 
of annuitants for life, infeft for their fem 
curity, occupied the firft place; and next 
in order came the Duke of Norfolk, infeft 
for a very large ſum. Theſe annuities 
were frequently bought and ſold; and the 
purchaſers, in ſome inſtances, lbNead of 
demanding a <onveyance of the original 
bonds ſecured by infeftment, returned 
theſe to the company, and took new per- 
ſonal bonds in their ſtead, not imagining 
that by this method the real ſecurity was 
unhinged. Theſe new bonds being ob- 
jected to by the Duke of Norfolk, as mere- 
I 3 and incapable to compete with 
his infeftment, the court pronounced the 
following interlocutor: « In reſpect that 


cc 


the Engliſh purchaſers, ignorant of the 
laws of Scotland, had no intention' to 


* pals from their real ſecurity ; and that 


the Duke of Norfolk, who had ſuffered 

no prejudice by the error, ought not to 
take advantage of it; therefore find the 
ſaid annuitants preferable as if they had 
taken aſſignments to the original bonds, 
inſtead of delivering them up tb 28 


i * compa ny." 


} 
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eo all bounds ;. and in effect Judging 
that a creditor. is barred by equity from 
taking advantage of any error committed 
by a co-creditor. Upon a reclaiming pe- 
tition the interlocutor was altered, and 
the Duke of Norfolk preferred * *, And this 
judgement + was affirmed ; in the Houſe .of 
ate, LS | 


Power ta a court of equity to inflict pu- 
niſhment, and to mitigate * 


T. is an 1 alk of MY ny as well 
as ot expediency, That no man be al- 
lowed to reap the fruits of his fraud, nor 
to take benefit by any wrong he has done. 
If, by the tortious act, another be hurt in 
his rights or privileges, there is ground 5 
for reparation at common law; - Rags No 


* Feb. 14. 17 TY Doke of Norfolk c contra Anaitans 
of the 1 "building deen. e 


* 2 ſubject 


| 
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1 
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| 
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ſubject is handled in the beginning of this 


work, | But wrong may be done without 
: impinging upon any right or privilege of 
another; and ſuch wrongs can 'only be 


redreſſed in a court of equity, by inflict- 
ing puniſhment in proportion to the of- 
Fence. In flight offences it is ſatisfied with 


forfeiting the wrong · doer of his gain: in 
5 groſſer offences, it not only forfeits the 
gain, but ſometimes inflifts a penalty over 


and above. I _ with caſes of the firſt 
kind. 


A man liking two W ſettles them 


upon John and James, his two ſons. John 
' diſcovering accidentally a defect in his 


father's titles to the'eſtate ſettled on · James, 


acquires a preferable title, and claims that 


eſtate from his brother. This palpable 
tranſgreſſion, not only of gratitude, but 


of filial affection, was never committed by 
any perſon with a quiet mind; and yet, 
upon the principles of common law, this 
odious man muft prevail. But a court of 
equity will interpoſe, and bar him from 


taking any benefit from this immoral act, 


by limiting his claim to the n, * out 


upon the purchaſe. 
i I a * diſpoſition be 3 : 
. with 


0 


form a certain fact, Ris | 
diſpoſition Fabjetts him at common law 
to performance. But let us ſuppoſe that a 
man makes a ſettlement of his eſtate, bur- 
dening his heir with a legacy to a certain 
perſon named; and that afterward, in a 
ſeparate deed, he appoints that perſon to 
be tutor to His children. Here the lega- 
cy being given without any condition, is 


due at common lav whether the legatee 


undertake the tutory or not. But every 
one muſt be ſenſible, that it is an act of 
ingratitude in the legatee to decline the 
truſt repoſed in him, and that he is in con- 
ſcience bound either to undertake the tu- 
tory or to ſurrender the legacy. If, there- 
fore, he be ſo unjuſt as to claim the lega- 
cy without undertaking the truſt, a court 
of equity will puniſh him with the loſs of 
his legacy “. Many examples of the ſame 
kind are found in the Roman law. A li- 
bertus claiming a legacy left him by his 
patron, will be removed perſonali objectione, 
or: exceptione doli in the language of the 
Roman law, if he have been guilty of in- 
„ Sce Dirleton, 27 Juns 167 5, Thomſon contra O- 

Silvie. | 
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gratitude to his patron; even 1 che 
act of ingratitude is otherwiſe laudable, 
as ; Where. after the death of the patron the 
libertus informed againſt him as a ſmug- 
gler * But the connection between a ma- 
ſter and his manumitted ſlave was ſo inti- 
mate, as to make a ſtep of this kind be 
reckoned highly ungrateful. Again, a Aa 
legatee who conceals a teſtament in or- 
der to diſappoint. it, is for his ingrati- 
tude to the teſtator removed perſonali * 
jectione from claiming his legacy 5 
pal add but one other example: Ba 
< miniſſe autem oportebit, eum, qui te- 
um inofficioſum improbe dixit, 
et non x obtinuit, id quod in teſtamento 
accepit perdere, et id fiſco vindicari quaſi 
indigno oblatum. Sed ei demum aufer- 
tur quod teſtamento datum eſt, qui uſ- 
que ad ſententiam, lite improba, perſe- 
* veraverit : cæterum, fi ante ſententiam 
dꝗeſtitit vel 5 non ei aufertur quod 
« datum. eſt,” _ | 
When a man is thus 1 55 a ng 
| claim, the queſtion. is, What becomes off 


* J. 1. De his cus ut Lies. 

""S4; 75. C. De legatis, | | 
. ; | „ 
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the ſubject claimed; whether doth it ac- 


crue, to the fiſk as bona vacantia, or is it 
left with the perſon againſt whom the 
claim is laid? Vipian, in the text laſt ci- 


_ red, gives his opinion for the fiſk ; think- 


ing probably that the legacy becomes a 


ſubj ect without a Proprietor 3 and that if 


no perſon can claim, it muſt go to the 


fiſk. Paulus takes the other fide : * Amit- 


tere id quod teſtamento meruit, et eum, 


* placuit, qui tutor datus excuſavit ſe a 


* tutela. ' Sed hoc legatum, quod tutori 


« denegatur, non ad fiſcum transfertur, 
* ſed filio relinquitur' cujus utilitates 45 
* ſertz ſunt *” And this ſeems to be 
the more ſolid opinion. The legatee 1s 


not guilty of any wrong. with reſpect to 


the crown, but only with reſpect to the | 


teſtator and his heir. Nor can the legacy 
be ranked inter bona vacantia; for the le- 
gatee continues proprietor, and is only bar- 
red from the ufe of his property by an 


exception competent to the heir, not a- 
gainſt the legatee's right, but only to de- 


fend himſelf againft payment. There is 
an additional reaſon for this defence a- 
gainſt payment, which is, that Who _— 


. es Lada 


- hand 
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ſhould have ſome compenſation as a ſola- 
tium for that diſtreſs of mind he muſt feel, 
when, treated ill by thoſe who owed grati- 
' tude to his father or anceſtor. In our law 
| accordingly, the heir is reliered from the 
aner. LORE 
But ſuppoſing both parties equally cri- 
minal, Ulpian's opinion upon that ſuppo- 
ſition ſeems to be well founded. I give 
for an example an obligation granted ob 
' - tyrpem cauſam, paid and diſcharged. Here 
both parties are equally guilty; and hence 
the maxim in the Roman law, Duod in 
turpi cauſa potior oft conditio poſſidentis ; 
meaning that the obligee is barred perſonal 
objefttione from demanding payment; and 
that if payment be made, the guondam ob- 
ligor is equally barred from claiming re- 
ſtitution. This maxim may hold between 
the parties; but not againſt the fiſk. | 
Stellionate, which conſiſts in alienin g 
to different perſons the ſame ſuhject, is a 
crime puniſhable by ſtatute. *, I ſell my 
land to John by a minute of fale. 1 fell 
it a ſecond time to James, who, is firſt i in- 
feft. If James was ignorant of my bar- 
| gain with John, his darch will ſtand, 


x. ' AQ 105, parl. 1540. 


— 
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| good i in equity as well as at common law; 5 
becauſe he made a lawful purchaſe, and 
had no intention'to hurt John. But what 
ſhall be the conſequence, ſuppoſing James 
when he made his purchaſe to have been 
in the knowledge of my bargain with 
John? It will make no difference at com- 
mon law, which only conſiders that James 
is preferable by his firſt infeftment, and 
that John is not more hurt than if his 
bargain had been unknown to James. 
But it was a tortious act in James to re- 
ceive from me what 1 could not lawful- 
ly give; and' he is puniſhed for the tor- 
tious act by voiding his purchaſe. Thus, 
if A, having notice that lands were con- 
tracted to be ſold to B, purchaſe theſe 
yr fuch purchaſe will be voided in e- 
quity . Again, in a caſe of two purcha- 
ſers of the ſame land in Yorkſhire, where 
the ſecond purchaſer, having notice of' the 
firſt purchaſe and that it was not regiſter- 
ed, went on and purchaſed and got his 
purchaſe regiſtered, it was decreed, that 
the firſt ee Was preferable FT. wa 


of Abridg. caſes in . — 42. fea, A. 91. 
7 Ibid; chap. 47. , B. 12 4 ed 
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who purchaſed land though he knew that 
the vender was but tenant for life and that 
the property was in his ſon, ſold the land 
afterward to B, who had no notice of the 
ſettlement. Upon a bill brought by the 


ſon after the death of his father againſt A 
and B, it was decreed, That as to B, who 
was purchaſer without notice, the bill 
ſhould be diſmiſſed; but that A ſhould 
account for the purchaſe - money he recei- 


ved, with intereſt from the dach of the 


1 e for * life (a). 


(a) 1 this _ other amilar caſes 3 | 
in the chancery-reports, . one would imagine it to be 
'A rule eſtabliſhed in England, that a bona fide pur- 
chaſer, even from a perſon who has no right, is ſe- 

cure in equity. But if ſach purchaſer be ſecure, it 
cannot be upon any principle in equity: for equity 
forfeits no man of his property unleſs, he be guilty 
of fome wrong; and though a bona fide purchaſe be 
an equitable title, the title of the true proprietor 


_ claiming his ſubject is no leſs ſo. If a hona fide pur- | 


. chaſer from a perſon. who has: no right be preferred 


before the former proprietor, this preference can 
have no foundation but the common law. That 


ſuch was once the common law is certain, . Norical . 


law · tracti, trat 3-3 and, from -the decrees above 
mentioned, it would appear, that the law of Eog- 
land continues the ſame to this day. 


Next 


- 
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Next of conveying a ſubject attached by 
inchoated execution. The conveying a 
ſubject thus legally attached is not ſtel- 
lionate, becauſe it comes not under the 
definition of granting double rights. But 
the diſponer is guilty of a moral wrong, 
in attempting to difappoint his creditor by 
withdrawing the ſubject from his execu- 
tion, to which wrong the purchaſer i is ac- 
ceſſory if he had notice of the execution; 
and for that reaſon, though the ourchaſir's 
title be firſt completed, he will be poſtpo= — 
ned to the creditor in a court of equity, 
as a puniſhment. Ihhus the porteur of a 
bill of exchange, having indorſed the ſame 
for ready money after it was attached by 
an arreſtment laid in the hands of the fac- 
-ceptor, the arreſter was preferred before 
the indorſee, for the reaſon above men- 
tioned, that the latter, when he took 
the indorſation- was inthe knowled ge of 
the arreſtment *, This lays open the 
foundation of a propofition eftabliſhed in 
practice, That inchoated execution Tenders 
the ſubject litigious. After an adjudica- 
tion, for example, is commenced, it 1s 


: | . * une 17 28, Compezition between. Logan and Can. 
1% 75 wrong 
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wrong in the debtor to ſell the land; ee 
it is wrong for any one to purchaſe, 
We proceed to the caſe of a ech | 
ö who, for his ſecurity, takes a conveyance | 
to a ſubject which he knows was formerly 
diſponed to another for a valuable conſi- 
deration. What pleads for this creditor's 
preference, is the neceſſity. of providing for 
his ſecurity when he cannot otherwiſe ob- 
tain payment. But the debtor is undoubt- 
edly criminal in granting the ſecurity :; be 
is guilty, of ſtellionate, and the creditor i is 
acceſſory to the crime. This circumſtance 
ought to bar him in equity from taking 
the benefit of his real ſecurity. againſt the 
_ firſt diſponee; for 1 hold it to be clear 
in principles, that the motive of prevent 
ing loſs, is in no caſe a ſufficient excuſe for 
doing an ning act, r for being. e 
fe a — 
Su 3 is = relief bak is, e to \ the 
[ ane claim. againſt a purchaſe made 
mala fide. Let us nom ſuppoſe, thata pur- 
chaſe 18 fairly made without notice, and 5 
that the property is transferred to the. pur- 
chaſer. I put a ſtrong caſe, that a man is 
_ galley of ſtellionate, by ſelling his land a 
+ ſecond time, and de”) the ſecond purcha- 
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ſer, ignorant of the other, obtains the firſt 
infeftment. To make the queſtion of im- 
portance, let it alſo be ſuppoſed, that the 
| price is paid by the firſt purchaſer, and 
that the common author is now bankrupt. 
Some circumſtances at firſt view ſeem to 
weigh againſt the ſecond purchaſer: The 
common author is guilty of ſtellionate; 
and though the ſecond. purchaſer is not ac- 
ceſſory to the crime, he takes however 
the benefit of an iniquitous deed; which 
may be reckoned not altogerher fair. But 
upon mature reflect it will be found, 
that juſtice militates Hot againſt him. By 
obtaining the firſt infeftment he becomes 
proprietor: and it only remains to be con- 
ſidered, whether there be any ground in e- 
quity or juſtice to forfeit him of his pro- 
perty. Such forfeiture cannot otherwiſe 
be juſt than as a puniſhment for a crime, 
and cherefore it cannot be applied againſt 
the innocent. Hence an inviolable rule of 
juſtice, That the innocent cannot be depri- 
ved of their property unleſs by their own 
| conſent. By this rule, the ſecond purcha- 
ſer firſt” infeft is ſecure : he is ſecure by 
the common law, becauſe he.has the firſt 
infeftment; and he is ſecure by equity, be- 


cauſe, 
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eauſe, having purchiſed' bona fide, he i is A 
nocent, . | 
A is tenant in tail, remainder to his bro- 
ther B in tail. A not knowing of the en- 
tail, makes a ſettlement on his wife for 
life as a jointure, without levying a fine, 
or ſuffering a recovery, B, who knew of 
_ the entail, ingroſſes this ſettlement, but 
does not mention any ching of the entail; 
becauſe, as he confeſſed in his anſwer, if 
he had ſpoken of it, his brother, by a re- 
covery, might have cut off the remainder, 
and barred him. after the brother's 
death, recovered an ejectment againſt the 
widow by force of the entail, She was re- 

lieved in chancery; and a perpetual in- 
junction granted for this wrong done by 
B in "concealing the entail; for if the en- 
tail had been diſcloſed, the ſettlement 


would have been made good by a recove- 


ry *. The connection which B had with 
the parties, partly by blood, and partly by 
being employed to ingroſs the ſettlement, 
made it his duty to inform them of the 
entail. And his wilful tranſgreſſion of this 

| nary was a moral ee which juſtly _ 


©) Priced rl 35» Dew contra Ports, | 
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prived him of the benefit he projected to 
himſelf by concealing thè entail, 
In a caſe that has ſome analogy to the 
foregoing, the court of ſeſſion, as a court 
of equity, ſtretched their powers a great 
way further; further, I am perſuaded, 
than can be juſtified, An heireſs's infeft- 
ment upon a ſervice, to her predeceſſor, be- 
ing, after her death, challenged in a re- 
duction as null and void, with the view to 
diſappoint her huſband of his curteſy; 
the court decreed, That the heireſs's in- 
feftment not having been challenged till 
after her death, it was ſufficient to ſupport 
the curteſy, upon the following ground of 
equity, Thar, had it been challenged du- 
ring her life, the nullity might and would 
have been ſupplied . One is prone to ap- 
prove this judgement; and yet there ap- 
pear unſurmountable difficulties, For, 
firſt, it is not ſaid that the purſuer of the 
wa en was in the knowledge of theſe 
nullities during the life of his predeceſſor 
the heireſs, - 2dly, What if they had been 
known to him ? Can ſilence alone be con- 
| a as criminal, where there 1 is no other 


1 June 1716, Hamilton contra Boſrell, 


connection 
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connection but that of e and ſuc- 
ceſſor © © OE. 

In the ſoregoing: Adee che in- doer 
is deprived of the gain he made: in what 
follow, a puniſhment is inflicted upon him, 
A defendant, ſued for his rent, depoſed 

that he had no leaſe : being afterward ſued 
to remove, he produced a current leaſe. 
He was barred per fonali 4 ohjectione from 
founding any defence upon it“. Which 
in effect was forfeiting him of his leaſe as 
a puniſhment for his perjury. A man, by 
adding a fea} to a tiote, which is ſufficient 
without a ſeal, was puniſhed with the loſs 
of his ſecurity f. And accordingly it is a 
rule, That a wrongful manner of execu- 
„ting a thing ſhall void a matter that 

might have been executed tawfully +.” 
A bond being vitiated/in the ſum by ſu- 
perinduction of pounds for merks, was not 
ſuſtained for the original fam, but was 
found null : in kotum ll. It! is not clear What | 


42 „Aae. 50 Detaniber 156, 1 Laird lanes 
tie contra Ogilvies. 5 fr mh 
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| November 26. 1723, Macdowal of Garthland contra 
| Kennedy of Glenour. 


> Ned | was 


P. I. 5 PUNISHMENT, 49 


was the ratio decidendi; whether a penalty 
was intended for falſifying the bond, or 
whether the court meant only to refuſe ac- 
tion upon a bond that was vitiated; which 
they might well do, becauſe the word 
pounds was an evident vitiation, by being 
ſuperinduced over another word that could 
not be known to be merks but by conjec- 
ture, The trying caſe would have been a 
reference to the defender's oath, that he 
really borrowed the ſum originally con- 
tained in the bond. Would the court o 
ſeſſion have refuſed to ſuſtain ws claim, 

yea or no? They could not have 
ſed upon any footing but per modum pœ- 
ne, The court of ſeffion denied action 
upon a bond that was purpoſely anteda- 
ted in order to ſave it from an * inhibi- 
tion (a). Sear tre ta 


Whar 


(a) This judgement has not a foot to ſtand upon 
but that of puniſhment: and yet the ratio decidendi was 
very different, if we can truſt the compiler, namely, 

„ Quia quod non eſt verum de data quam præ ſe 
* fert, preſumitur non eſſe omnino verum, nec ullo 

* Durie, 10. 1636, Edmond contra 
p TR 
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What is che legal effect of bribery 3 in the 
election of a member to ſerve in parlia- 5 
ment, or of magiſtrates to ſerve in bo- 
roughs? Common law, with reſpect to 
electors, conſiders only whether the man 
was intitled to vote, diſregarding the mo- 
tive that induced him to prefer ne can- 
didate before another; and therefore this 
matter comes under a court of equity. 
And as good government requires a free- 
dom and independency in voting, a court 
of equigyavill { ſet aſide every vote obtained 
ö * * N for the candidate who is guil- 

wbery will not be TOI: to vor | 


| p<; DIY foils W It is os to * 
how well an argument paſſes in Latin, that would 
make but a ſhabby figure in Engliſh. But to judge 
well, and to give a ſolid reaſon for one's judgement, 
are very different talents.' There is in the mind of 
man a diſpoſition to let nothing paſs without a rea- 
ſon; but that diſpoſition i is eaſily gratified, for with 
the plurality any thing in the form of a reaſon is 
ſufficient. © Maſcardus, de probationibus, lays down. 
the following rule: © That a thouſand witnefles, 
without being put upon oath, afford not evidence 
in a court of juſtice.” What is the reaſon given? 
It is, that numbers do not ſupply the want of an 


oath; which is no more but the ſame aflertion in 
different words. | 


neflt 
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nefit himſelf by his crime: and even the 
candidate's own vote is ſet aſide though 
not obtained by bribery, as a puniſhment 
juſtly inflicted _ him for dne o- 
thers. | 
By che common . of England ho 
with! s adultery did not deprive her of her 
dower, even though a divorce had follow- 
ed . Upon this account the act 13 Ed- 
ward I. cap. 34. was made, enacting; 
„ That if a wife willingly leave her huſ- 
* band, and continue with her adulterer, 


* ſhe ſhall be barred for ever of her dower, 


<* -unleſs her huſband willingly, and with- 
“ out coercion of the church, be reconci- 
* led to her,” Eliſabeth Clement, after 
living with her huſband for three months, 
deſerted him, and lived in open adultery 
with another man, by whom ſhe had a 
child. Being cited before the kirk- ſeſſion 
of Crieff, ſhe confeſſed: her guilt, and ſuf- 


fered public penance in preſence of the con- 


| gregation. | After her huſband's: deceaſe, 
the claimed from his repreſentatives. the 
third. part of his moveables, and the terce 
of his land, Her claim was ſuſtained, 


. Coke, 2 Inſüit p. 435. 
. not- 


j 
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notwithſtanding her adultery, which Was 
not denied. What moved the plurality 
of the * was, that ſince there was no 

divorce, the purſuer's adultery did not de- 
prive her of her quality of relict, nor con- 
ſequently of her legal proviſions. This 
may be right at common law; but it 
ought to have been conſidered, that a wo- 

man who hath behaved ſo undutifully as a 
wife, is juſtly deprived of the. privileges of 
a wife; and that ſhe ought not to have the 
aid of a court of equity to make theſe pri- 
vileges effectual. The Engliſh ſtatute reſts 
obviouſly upon this equitable foundation; 
and now that the principles of equity are 
ripened, the ſame N to 1 with us 


without a ſtatute *. 


A ſtatutory penalty cannot be age | 
beyond the words; but it may be limited 
within the words upon circumſtances that 
infer innocence. Captain Forbes, who had 
no land in the ſhire of Cromarty, was hows 
ever by act of. parliament appointed com- 
miſſioner of ſupply for that ſhire, under 
the name and defignation ' of © Captain 
John Forbes of New, factor upon the an» 


_ ® Eliſabeth, Clement contra Sinclair, 4th March 1762. 


8 | 4 nexed 
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nexed eſtate of Cromarty.” A complaint 
being exhibited againſt him for acting as 
_ commiſſioner. of | ſupply; without having 
the qualification of L. 100 valued rent, the 
court judged, That he had no title to act. 
But in reſpect he had acted many years 
without challenge qua factor upon the ſaid 
eſtate, as former factors had done, and in 
reſpect the objection againſt him was not 
clear and in a ſimilar caſe had been found 
by the court to be no objection, his bona 
fdes was ſuſtained to free him from the pe- 
nalty. And yet upon a reclaiming petition 
this interlocutor was altered, and he was 
found liable for the penalty. The judges 
continued in their former opinion, that he 
acted bona fide; but the plurality thought 
that they had no power to mitigate the ſta- 
tutory penalty; which was in effect main- 
taining a very abſurd propoſition, That a 
puniſhment may be inflicted on an inno- 
cent perſop for an error in judgement 
merely. The doctrine of bona fides will 
only hold in ſtatutory penalties; for in a 
crime againſt the law of nature, bona fides 
will never be ſuppoſed. - And with reſpect 
to ſtatutory penalties, many of them are 
enacted in terms ſo ambiguous, as to make 
e — 
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it extremely doubtful in what caſes the pe- 

nalty is incurred. A man happens to miſ- 
take the ſtatute; or rather, happens to 
judge differently from what is afterward 
found to be its meaning in a court of law: 
is it conſiſtent with the rules of morality, 


or of common juſtice, to ſubject this inno- 


cent perſon to the penalty? e 
| Upon the ſame ground, a conventional 

penalty is equally, ſubject to mitigation. 
But in that caſe, it is ſometimes difficult 
to ſay, what is to be held a penalty, what 
not. Take the following inſtance, A pro- 
prietor lets a farm, two thirds to be in 
graſs; but with liberty to the tenant to 
add to the corn part upon paying five ſhil- 
lings for each acre taken from graſs. This 
paction has nothing penal in it. But what 
if, inſtead of five ſhillings, L. 50 be ſtipu- 
lated ? This cannot be called properly an 
oppreſſive bargain, becauſe the tenant may 
keep free of it. Nor can it be oppreſſive 


in the landlord to afford his tenant an op- 


tion, however unequal. But now ſuppoſe 
an expreſs prohibition againſt adding to 


the corn part, and ſtipulating a penalty of 


L. 50 each acre in caſe of contravention; 
ow This 
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This penalty would undoubtedly be miti- 
gated by the court of ſeſſion; and yet the 
two caſes mentioned are fundamentally 
the ſame, differing in the fore of words 
rye” | 


* 
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Powers of a court of equity to remedy the 
imperfection of common law with re- 
| ſpect to matters of juſtice that are not 
pecuniary. 


HE goods of fortune, ſuch as admit 
an eſtimation in money, are the great 
| . ſource of controverſy and debate among 
private perſons, And, for that reaſon, 
when civil courts were inſtituted, it was 
not thought neceſſary to extend their ju- 
riſdiction beyond pecuniary matters: the 
improvement was indeed ſo great as to be 
held complete, But time unfolded many 
intereſting articles that are not pecuniary, 


Some 


! 


56 JUSTICE IN MATTERS B. I. 


Some of them, making a figure, are diſtri- 
buted among different courts : a claim of 
peerage, for example, is determined in the 
Houſe of Lords; of bearing arms, in the 
Lyon court; and of being put upon the 
roll of freeholders, in the court of Barons. 
Even after this diſtribution, there remain 
many rights eſtabliſhed by law, and wrongs 
committed againſt law, that are not pecu- 
niary; which being left unappropriated, 
muſt be determined in a court of equity: 
for the great principles ſo often above men- 
tioned, That where there is a right it ought 
to be made effectual, and where there is a 
wrong it ought to be repreſſed, are equally 
applicable, whether the intereſt be pecu- 

niary or not pecuniary. 5 
To collect all the rights eſtabliſhed and 
wrongs committed that are not pecuniary, | 
would be an endleſs labour: it would be 
uſeleſs as well as endleſs; for the remedy 
is not at all intricate. The only queſtion 
of difficulty is, In what courts ſuch mat- 
ters are to be tried; and to this queſtion 
no general anſwer can be given, other than 
that the chancery in England and ſefſion 
in Scotland, are the proper courts, where 
there is no peculiar court eſtabliſhed for 
2 deter- 
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determining the point in controverſy. Take 
the following example. The qualifications 
of a man claiming to be a freeholder, muſk 
be judged by the freeholders of the coun- 
ty, convened at their Michaelmas head- 
irt: but the law has provided no reme- 
dy for a wt * that may be committed by _ 
the freeholders, namely; their forbearing 
to meet at the Michaelmas head-court in 
order to prevent a man from applying to 
be put upon the roll; and therefore it is 
incumbent upon the court of ſeſſion to re- 
dreſs this wrong, by ordering the freehold- 
ers to meet under a penalty. 

Two branches of law come under this 
part of the work, ſo extenſive as to require 
different chapters. In the firſt is treated; 
how fat a covenant br promiſe in favour 
of an abſent perſon, is effectual. In the o- 
ther, immoral acts that are not pecu- 

niary. | | 


3 JusTICE IN MATTERS B. I. 


EF RAE. 


7 F 
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How far a covenant or promiſe i in favour 
of an abſent perſon, 1 is eflegtu 


Am aware that 12 3 which ariſes 
to the abſent from a promiſe or cove- 
nant, being commonly pecuniary, ought 
in ſtrict form to have been handled above. 
But the intereſt of the perſon who obtains 
the obligation for behoof of the abſent, 
is not pecuniary; and the connection of 
theſe different intereſts, ariſing from the 
ſame promiſe or covenant, makes. it ne- 
ceſſary that they ſhould be handled toge- 
ther. 

" Promiſes and covenants are 8 by 
nature for obliging us to be uſeful to o- 
thers, beyond the bounds of natural duty. 
They are perfected by an act of the will, 
expreſſed externally by words or by ſigns. 
And they are binding by the very conſti- 
tution of our nature, the moral ſenſe dic- 

; rating 


— 
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rating thar every rational promiſe ought to 
be performed. 

No circumſtance Wos more conſpi- 
cuouſſy our deſtination for ſociety, than 
the obligation we are laid under by our 
very nature to perform our promiſes and 
covenants. And to make our engage 
ments the more extenſively uſeful in the 
ſocial ſtate, we find ourfelves bound in 
conſcience, not only to thoſe with whom 
we contract, but alſo to thoſe for whoſe 
benefit the contract is made, however i ig- 
norant of the favour intended them. If 
John exact from me a promiſe to pay 
L. 100 to James, 1 ſtand bound in con- 
ſcience to perform my promiſe. It is true, | 
that the promiſe being made to John, it is 
in his power to diſcharge the ſame; and 
therefore, if he be filent without requiring 
me to perform, my obligation is in the 
mean time ſuſpended, waiting the reſult 
of his will. But as John's death puts an 
end to his power of felieving me from my 
obligation, the ſuſpenſion i is thereby remo- 
ved, and from that moment it becomes my 
indiſpenſable uy to * the L. 100 to 
James. e 
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The binding quality of a promiſe. goes 
{till farther. If I promiſe John, to educate 
his children after his death, or to build a 
monument for him, conſcience binds me 
alſo in this caſe: which is wiſely ordered 
by the author of our nature; for a man 
would leave this world diſcontented, if he 
could not rely upon the promiſes made ta 
him of fulfilling his will after his death. 
And though my friend dies without an 
heir to repreſent him, 1 find myſelf, how- 
ever, bound in conſcience to execute his 
will. Here then comes out a ſingular caſe, 
an obligor without an obligee. And if it 
be demanded. what compulſion Lam under 
to perform, when a court of law cannot 
interpoſe unleſs there be an obligee to bring. 
an action; the anſwer i is, that! ſtand bound 
in cen e, as men were by a covenant 
before courts of law were inſtituted, Nor 
is this caſe altogether neglected by law. 
It is ene Probable, chat a court of 
vl of. my. deceaſed Kiend: upon a com- 
plaint brought by any of his relations, 
: though they could not ſtate themſelves as 
hies. 15 5 


/ 
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Such are che binding qualities of a pro- 

miſe, and of a covenant, by the law. of. 
our nature. We proceed to ſhow how far 
theſe qualities are ſupported OF municipal 5 
aff pans 
For a long 8 after courts of {oh | 
were inſtituted, covenants and promiſes, 
were left upon conſcience, and were not 
inforc'd by any action. \ This 1 in particu- 
lar was che caſe among our Saxon ance- 
ſtors: they did not give an action even 

upon buying and ſelling, though the moſt 
neceſſary of all covenants. The Romans 
were more liberal; and yet they confined 
their actions to a few covenants, that are 
neceſſary 1 in commerce. At the ſame time, 
the action given to inforce theſe covenants. 
was confined within the narroweſt bounds. 
In the firſt place, as only pecuniary intereſt 
was regarded, no action was given upon a 
covenant, unleſs the plaintiff could ſhow 
that it tended to his pecuniary intereſt *, 
And accordingly, : an action was denied up- 
on a contract to pay a ſum of money to a 
third perſon, In the next place, though | 


| thay. perſon. had A pecuniary intereſt to 
I. 38. $17. De verborum dul 


have 
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have the contract performed, yet action 
was not given him; becauſe, in the Ro- 
man law, no action was given upon a con- 
tract but to thoſe who were parties to 
it *. And hence the noted Roman la vy 
, uod abs Y alum non . 
. „ 4 | 

But by Sg ug the actions upon A. 
covenant within ſo narrow bounds, many 
moral rights and obligations are left un- 
fupported by hw. The Roman law, in 
particular, is ſignally defective in denying 
ſupport to any right but what terminates 


upon pecuniary intereſt, If I exact a pro- 


miſe in favour of a ſtranger, action for 
performance is deny d me, it being held 
that J am not intereſted to have it perform- 
ed. Is the caſe the ſame where the pro- 
miſe is in favour-of a friend, or of a di- 
ſtant relation? Perhaps it may. Let us. 
then ſuppoſe the promiſe to be made in 
favour of my benefactor, or of my child, | 
perhaps my heir. Have not I to whom 
the promiſe was made, an intereſt to ex- 
act performance? No perſon of feeling 
can anſwer with confidence in the nega- 


1. 1 obkgationibus et aQionibus, 


tiv (ory 
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. tive. | ie queſtions of this kind lead 
to a general doctrine founded on human 
nature, That the accompliſhment of every 
honeſt purpoſe is a man's intereſt, And 
accordingly, in the affairs of this world, 
it is far from being uncommon to prefer 
the intereſt of ambition, of glory, of learn- 
ing, of friendſhip, to that of money. This 
doctrine, by refinement of manners, pre- 
vails now univerſally. In the caſe ſtated, 
that I have an equitable intereſt to eta 
the promiſe in favour of my friend, is ac- 
knowledged ; and a court of equity will 
accordingly afford me an action to compel 

performance. 
But has my friend an action if I forbear 
to interpoſe? He has no action at com- 
mon law, becauſe the promiſe was not 
made to him. And as little has he an ac- 
tion in equity during my life; for the 
following reaſon, that it depends on me 
to whom the promiſe was made, whether 
it ſhall be performed or not. It is in my 
power to paſs from or diſcharge the pro- 
miſe made to me; and as this power con- 
tinues for life, the obligor cannot be bound 
to pay | to my friend, while 1 It remains un- 
WW I VVT 


*. 2 
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certain whether it may not be my 1 will to 
diſcharge.t the obligation „ Es 

\T llyſtrace this dodrine by. the 5 ; 
| ing examples. F: give to my fervant mo- 
ney to be delivered to my friend as a gift, 


12 4 5 


5 or to my « creditor as pa Mae The mo- 

| ney: continues mine till delivery; and A 
have it in. my choice to take 1 it back, or to 
compel delivery, The friend or creditor 
bas no action. 5 He has n not a real action, | 
becauſe the Property, of che money is not” 
transferred ta him; hę has not a perſonal 
* n, . while it continues in my power to 
recal che money. If delivery be delay d, 

he will not naturally think of any remedy 
other than of making his complaint to me. 

Yet the court of echo taught a yery dif- . 


b 


minute of fale of land, [the — 9 Nas 
aker bound to pay che price to a creditor 

: be vender's; action was ſuſtained to 
this creditor for payment, to him of the 1 
price; though it was pleaded for the vend- 
er, That the purſuer not being a party to 
W es * Wee no ce a * 


3 1 B- De ſervis a L 1. 1c. 81 f 
ita ſuerit alienat. : 
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to him from it, and that the vender's 
mandate or order might be recalled by 
him at his pleaſure *, But the court af- 
terward determined more juſtly in the fol- 
lowing caſes, founded on the ſame prin- 


ciple. A proprietor having reſigned his 


eſtate in favour of his ſecond ſon and his 
heirs-male, with power to his eldeſt ſon 
and the heirs-male of his body to redeem 
did afterward limit the power of redemp- 
tion, that it ſhould not be exerciſed unleſs 
with the conſent of certain perſons named 
and impowering thoſe perſons to diſcharge 
the reverſion altogether if they thought 
proper, which accordingly they did after 
the father's death, In a declarator at the 
Inſtance of the ſecond ſon to aſcertain his 
right to the eſtate, it was objected by the 
eldeſt, That, by the ſettlement, he had a 
jus queſi tum, which could not be taken 
from him. The diſcharge was ſuſtain- 
ed * Sir Dona Baine of Tulloch diſ- 


8 Stair, jah y. 1664, EY contra 1 1 Burie, Jap 
" vitary 9: 1627, . en contra Niqmmo. 


. | , 
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poned his eſtate to his eldeſt ſon John; 
and took from him bonds of proviſion in 
name of his younger children. It was 
found, that as theſe bonds were never de- 
livered, it was in Sir Donald": s power to 
diſcharge or cancel them at pleaſure 5 
The like was found ad July 17 55, Hill 
| contra Hill. 
Io return to the caſe figured of a 0 - 
miſe exacted by me in favour of an ab- 
ſent perſon. MY death makes a total 
change, by giving him an action which 
he had not during my life: for if che ob- 
ligor, who formerly was bound at my in- 
ſtance, remain ſtill bound in conſcience, as 
is made evident above, it follows, , that 
the perſon in whoſe favour, the promiſe 
was made, muſt be intitled to demand 
performance. This will readily be yield- 
ed, where the paction is for a valuable con- 
ſideration: if John give a ſum to James, 
for which James promiſes to John, that he 
will build a houſe to William, jaches can- 
not both retain the money and xefuſe per- 
formance. The ſame muſt follow- though 


the action be gratuitous; ; for _ 4 is in 
0 July "4 er Roſe contra Baine of Talloch. 


7 conſcience 
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conſcieuce bound to perform his promiſe; : 
and William of courſe muſt be intitfed' _ 
demand performance. 

From theſe premiſes it follows, Or the 
man who thus makes a contract for the 
benefit of an abſent perſon, may renounce 
his power of diſcharging the contract; 
which renunciation delivered, will inſtant- 
ly intitle that perſon to. demand performs 
ance. Such renunciation may alſo be in- 
ferred rebus et fattis, As for exam ple, 
where a man diſpones his eſtate to his el- 
deſt ſon, and takes from him a bond of 
proviſion to his younger children by 
name; while the bond is in the father's 
cuſtody, it continues under his power; 
but if he deliver the bond to his children, 
he i is underſtood to renounce his power, 
which will intitle them to demand pay- 
ment. 
1 In the Roman law, A nipulation in fa- 
vour of the heir was early made effectual, 
by ſuſtaining an action to. the heir . By 
oak law, a ſon might ſtipulate 1 in _ 


a Dirleton,” W 20. 1667s T rotters. contra 


51 38. 9 12. & 14. De verborum oblig.. 7 N 
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of his father, and a flave i in favour of. bis 
maſter, In the progreſs of equity this pri- 
vilege was further extended. Where a 
man ſtipulated. i in favour of his daughter, | 
an utilis actio was given to the Favghter, 
which is an action in equity . Vet a 
daughter s paction in favour ot her mo- 
ther did not avail the mother T. A man's 
ſtipulation in favour of his grandchildren 
profited them 1. Where there was a rei 
inter ventus, an utilis actio was given to che 
abſent perſon whoever he was ||. But a- 
mong the Romans a gratuitous ſtipulation, 
in favour of a ſtranger never OY, an 
action to the ſtranger 5 
The foregoing . — RS the na- 
ture of  fideicomm Hor ſettlements among 
the Romans. Of theſe, ſettlements Juſti- 
nian Fx: gives the following hiſtory, That 
they were a contrivance to elude a regula- 5 
tion that rendered certain perſons incapa- 


3 ple of taking benefir by a teſtament ; that 


: * J. 45. $ 2. Do verbethin; 0. x wag BS 2 } 
'® F V 26. $ 4 De pactis dotal. 75 e FER 
4 l. 7. C. De pactis conven. Hh | 15 
i 11. 3. r De donat. quæ ſub modo. 
* 4. Inſtit. de inutil. ſtipul. | 
it $1 laſt. de fideicommil], hered. 
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it being 3 in W to ſettle upon ſuch a per- 


ſon an eſtate by teſtament, another perſon 
was named heir, to whom i it was recom 


mended to ſettle the eſtate as intended; 


and that Auguſtus Cæſar gave here a oil | 

action to make the ſettlement effectual. 

But did Auguſtus make effectual a ſettle- 
ment executed in. defraud of- the law? I 


can hardly be of that opinion. . the 


law was inexpedient, why not openly re- 


ſeind it? Auguſtus was too wiſe a prince 


to ſet thus a public example of eluding 
law. Juſtinian, I ſuſpect, did not under- 


ſtand the nature of theſe ſettlements. It 
was a maxim in the Roman law, derived 


from the nature of property, That a man 


cannot name an heir to ſucceed to his 


heir . * Becauſe this could not be done 
directly, it was attempted indirectly by a 


fdeicomm ffary ſettlement: 1 name my heir 


regularly in my teſtament, and I order 


him to make a teſtament i in favour of the 


perſon I incline ſhould ſucceed | bim. Such 


ſettlements, did at firlfepend entirely on 


the faith of the heir 1 in Polleſſion, who up- 


on that ; account was termed Heres, ie, 
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rius : the perſon appointed to ſucceed him, 
termed Heres fideicommiſſarius, had not an 
action at common law to compet perform- 
ance; for the fiduciary heir was not bound 

to him, but to the teſtator ſolely, But 
here was a rei interventus, a ſubject in the 
hands of the fidueiary heir, which, by ac- 

cepting the teſtament, he bound himſelf to 

ſettle upon the N Mary heir; and he 

is therefore bound in conſcience ta ſettle it 
accordingly. The fideicommſſary heir has. 
| beſide an equitable claim to the ſubject 

founded. on the will of the teſtator. 
Theſe things conſidered, it appears to me 
plain, that Auguſtus Cæfar, with reſpect 
to ſuch ſettlements, did no more but ſup- 
ply a defe in common law, by appoint- 
ing an action to be ſuſtained to. the Hai | 
commi ſary heir. 

What is juſt now ſaid We to nn | 
the nature of trufts, where a ſubje& is veſt= 
ed in a truſtee for behoof of a third party, 

n na/citzgs. of a marriage, for 

\ truſt this nature, analo- 
gous to a fideicommuſſary fettlement among 
the Romans, comes not under the cogni- 
ſance of a court of common law; becauſe 
che Tn in whoſe favour the truſt is e- 


42 1 OT. | 


P. II. . Nor PECUNIARY, LS, 


ſtabliſhed, not being a party to the agree- 
ment, has not at common law an action 
to oblige the truſtee to fulfil his engage- 
ment : but he hath an action in equity as 
above mentioned. And hence it is, that 
in England ſuch truſts muſt be made ef- 
4 in che court of chancery. 

Reviewing what is ſaid above, Iam in 
ſome pain about an objection that will 
readily occur againſt it. A legatee, by the 
common law of the Romans, had an ac- 
tion againſt the heir for performance; and 
yet a legatee is not made a party in the 
teſtament; nor is the heir, by accepting 
the teſtament, bound to him, but to the 
tor ſolely. To remove this objection, 
it will be neceſſary to give an account of 
the different kinds of legacies well known 
in the Roman law; and upon ſetting this 


ſabje& in its true light, the objection will 


vaniſh, In the firſt place, where a legacy 
is left of a corpus, the property is tranſ- 
ferred to the legatee ipſo facto upon the te- 
ſtator's death, _ conformable to a general 
rule in law, That ſubjects are transferred 
from the dead to the living without neceſ- 
ſity of delivery : for after the proprietor's 
death, there 1 is no perſon Who can make 
| delivery; 5 


/ 
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delivery ; and if will alone, in this elt, 
have not the effect to transfer property, it 
never can be transferred from the dead to 
the living. Upon that account, a legatee 
of a corpus has no occaſion to ſue the heir 
for delivery: he hath a rei vindicatio at 
common law, The next kind of legacy I 
| ſhall mention, is where a bond for a ſum 
of money is bequeathed directly to Titius. 
The ſubject here, as in the former caſe, 
veſts in the legatee ip/o facto upon the te- 
ſtator's death. The legatee has no occa- 
ſion for an action againſt the heir; for in 
quality of creditor he has at common law 

an action againſt the debtor for payment. 
| A third fort of legacy i is, where the teſfa- 
tor burdens his heir to pay a certain ſum 

to Titius. This is the only ſort, reſem-_ 
| bling a fideicommiſſary ſettlement, to which 
the maxim can be applied Nuod alu per a- 
lium non acquiritur obligatio. But as an ac- 
tion at common law for making other le- 
gacies effectual was familiar, the influence 
of connection, without making nice diſ- 
tinctions, produced an action at common 
law for this ſort alſo. Therefore all that 
can be made of this inſtance, is to prove 
what will appear in many inſtances, that 
1 | = COMMON 
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common law and equity are nas rand 
by any accurate boundary. 1 2 
Our entails upon the common; law. are 
in- ſeveral reſpects ſimilar to the Roman 
cdeicommiſſary ſettlements; and ſo far are 
governed by the priuciples above eſtablith 
ed. I give the following inſtances. A 
man makes an entail in favour of his ſon 
or other relation, diſponing the eſtate to 
him, ſubſtituting a certain ſeries of | heirs, 
and reſerving his own liferent. The in- 
ſtitute, though fettered with irritant and 
reſolutive clauſes, is however veſted in the 
full property of the eſtate *; and the ſub- 
ſtitutes, for the reaſon above given, have 
not an action at common law to. oblige 
the inſtitute to make the entail effectual 
in their favour. But the inſtitute reſem- 
blies preciſely a Roman heres Aduciariut, 
and is bound in eq 


ty to fulfil the will of 


the entailer, by permitting r nen, | 


ro ſucceed i in their order, © 

-þ give a ſecond tes in W to 
E up a celebrated queſtion often deba- 
ted in the court of ſeſſion, namely, Whe- 
ther an entail, ſuch as chat above men- 


8 See Hikorical lay trade, trac 3. toward the cloſe. 
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tioned, after being completed with infeft- 
ment, can be altered or diſcharged even 
by the joint/deed of the entailer and inſti- 


tute. Our lawyers have generally leaned 


to the negative. The inſtitute, they urge, 


fettered by the entail, has not power to al- 


ter or diſcharge ; and the will of the en- 


tailer, Who is not now Proprietor, cannot 


avail. This reaſoning 1 is a mere ſophiſin. - 
The full property is veſted in every tenant 
in tail, no leſs than in him who inherits 


a fee-ſimple. A tenant in tail is indeed 


limited as to the exerciſe of his powers of 
property : he muſt not alien, and he muſt 
not alter the order of ſucceſſion. -/ But 
theſe; and ſuch like limitations, proceed 


not from defect of power d 44 "ingot, 


but from being bound perfor 
ceptance bf) the entail, not to ee theſe 


powers. This diſtinction with. reſpect 


to the preſent queſtion is of moment. A 


man cannot exerciſe any power beyond 


the nature of his right: ſuch an act is 


void; and every perſon is intitled to ob- 
ject to it. But no perſon, other than the 
e 1s * to object to the _ | 


* This doctrine i is more ful wed 7 in tract at 1 - 
1 5 5 5 7880 N 
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greſſion of a covenant or perſonal obliga- 5 


tion. The entailer, in the caſe ſtated, is 
the obligee: it is he who took the inſti- 
tute bound to limit as above the exerciſe 
his property; and he therefore has it 

1 his choice, to keep the heir bound, or 
to releaſe him from his obligation. To 
be in a condition to grant ſuch releaſe, it 


is neceſſary indeed that he be obligee, but 


it is not neceſſary that he be proprietor. 
Hence it appears, that the ſubſtitutes 


ee no title while the entailer is alive, to 


reſtrain the inſtitute from the free uſe of 
his property. They have no claim per- 


ſonally againſt the inſtitute; who ſtands 


bound to the entailer, not to them: nor 
have they any other ground for an action, 
ſeeing the full property of the eſtate is 


veſted in the inſtitute, and no part in 
them. In a word, it depends entirely up- 


on the entailer, during his life, whether 
the entail ſhall be effectual or no; and 


while that continues to be his privilege, 
the ſubſtitutes evidently can have no claim. 
Nay more, I affirm, that the entailer can- 


not deprive himſelf of this privilege, even 
though he ſhould expreſsly renounce it in 
the deed of entail. The ſubſtitutes are 
Ee * "RI not 
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nunciation, though in their krvour, is not 
made to them. The renunciation is at 
beſt but a gratuitous Promiſe, which none 
are intitled to lay hold of m_ bool _F 


perſon to whom it is made. 


A great change indeed is eee by 
the entailer's death. There how exiſts no 
longer a perſon who can looſe the fetters 
of the entail. The inſtitute muſt fon e- 
ver be bound by his own deed, reſtrain- 


ing him from che free exerciſe of his pro- 
perty; and as the ſubſtitutes, by che en- 


tailer's will, have in their order an equi- 


table claim to the eſtate, a court of r 


will make this claim effe@ual. 
But here a queſtion” noturallys Weins 


Why onght not the entailer's privilege to - 
diſcharge the fetters of the entail, deſcend 


to his heirs. The ſolid and ſatisfactory 


anſwer is what follows. No right or pri- 
vilege deſcends to an heir, but what is Pe- 
| cuniary and tends to make him loeupletior 
but the privilege of diſcharging the fet- 

1 ders of an entail makes not the heir hocu- | 


Pletior, and therefore deſcends not to him. 
Similar to the rule above explained, Alii 


WES 


per alium non acquiritur” obligatio, f is the fol- ” 


' lowing 
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lowing rule, Ali per alium now ecquiritur 
exceptio.' Theſe rules, governed by the 
ame principle, throw light upon each o- 
ther; and ought therefore to be handled 
together. I obtain from a man a promiſe 
to diſcharge his debtor, che queſtion, is, 
What ſhall be the effect of that promiſe. 
The Roman lawyers anſwer, that I cannot 
have an action to compel performance, 
becauſe I have no intereſt that perform- 
ance. ſhould be made; and that the debt- 
or cannot have an action to compel per- 
formance, becauſe he was not a party to 
the agreement. 

But the Roman writers were pa 
guide of an overſight in not diſtinguiſhing 
here a pattum liberatorium from a pattum 


 obligatornum. Admitting the latter to. be 


limited as .above by the common law of 
the Romans ; it can be made evident from . 
the ne of that very law, that the 
former cannot be fo limited, but muſt 
be effectual to him for whoſe behoof it is 
it be connected with him or no. The dif- 
ference indeed with ref] pect w the as a 
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point between theſe pactions, ariſes not 
from any difference in their nature, but 
from the nature of a court of law, Courts 
of law, as above mentioned, were origi- 
nally circumſcribed within narrow bounds; 
and with reſpect to the Roman courts in 
particular, many pacta obligatoria were left 
upon conſcience unſupported by theſe 
courts. Such a conſtitution indeed con- 
fines courts within too narrow limits with 
reſpect to their power of doing good; but 
then it does not lead them to do any 
wrong. The caſe is very different with 
reſpe to pacta hberatoria : it is unjuſt in 
the creditor ro demand payment, after he 
has promiſed, even gratuitouſly, to diſ- 
charge the debt; and a court of law would 
be acceſſory to that act of injuſtice, if it 


ſiuſtained action after ſuch a promiſe, The 


court therefore muſt refuſe to ſuſtain ac- 
tion; or rather muſt ſuſtain the pactum li- 
be We as a good exception to the ac- 
| And it ues no difference, whe- 
oo — perſon who obtained che promi miſe 
be dead or alive. For while the promiſe 
ſubſiſts, it muſt bar the creditor from 


og See Hiſtorical neun., . „ F 
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claiming payment; and muſt bar every 
court from ſupporting ſuch a claim. It is 
true indeed, that while the perſon who 
obtained the promiſe is alive, it is in his 
power to diſcharge the promiſe; and con- 
ſequently to intitle the creditor to an ac- 
tion: but till that diſcharge be obtained, 
it, would be unjuſt in ny court to ſuſtain 
action. | 
Some of the Roman writers, ſenſible 8 
an action for payment ought not to be ſuſ- 
tained to a creditor who has paſſed from 
his debt, endeavour to make this opinion 
conſiſtent with the rule Ali per alium non 
acquiritur exceptio, by a ſubtilty that goes 
out of fight, They inſiſt, that the debtor 
cannot found a defence upon a paction to 
which he was not a party: but they yield, 
that the paction, though not effectual to 
the debtor, is effectual againſt the credi- 
tor; and they make it effectual againſt 
him, * — to tha _—_ an acc. 5 
tio a in | 
Upon che lane 8 if a third per- ; 
ſon pay a debt knowingly and take a 
diſcharge in name of the debtor, the 


1. 25. 92. I, * 2 moe 1. 26, $4 De patio do: 
Ba) | 


debtor, 


debtor, though the diſcharge be not de- 

livered to him, can defend himſelf by an 
exceptio dali againſt the creditor demand- 
ing payment from him: for the creditor 
who bas received payment from the third 
perſon, cannot in conſcience demand a ſe- 
cond payment from the debtor. But tho 
he be barred from demanding a ſecond 
payment, it does not follow that the debt 

is extinguiſhed. That it remains a ſubſiſt- 
ing debt will appear from conſidering, 
Imo, That the tranſaction between the cre- 
ditor and the third perſon may be diſſolved 
as it was eſtabliſhed, namely, by mutual 
conſent, and by cancelling the diſcharge. 
20, The debtor, notwithſtanding the er- 
roneous payment, has it in his power to 
Force a diſcharge. from the creditor upon 
offering him payment: neither of which 
could happen, were ws debt extinguiſhed, 


It only remains to be obſerved, that, when 
a debt is thus paid by a third perſon, it * 
in the debtor's choice to refund the mo- 


ney to the chird perſon, or to pay it to the 
«creditor. But if he defend himſelf. a- 
gainſt the creditor by an exceptio doli, 


which imports his ratification, of the pay- 


ment, the ſuſtaining this exception hath 
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two effects: 1ſt, It operates to him a legal 

extinction of the debt; and, next, It in- 

titles the third perſon to demand the ſum 
Sw * 5 f 7 
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Powers. of. a court of equity to gend 
"immoral * that are not enger. 
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I Have had a to. mention above, 
that an attempt to correct all the 
wrongs that are not pecuniary, would be 
. endleſs; and in a meaſure uſeleſs, as the 
method of repreſſing them all i is the ſame, 
which is to declare them void. One ſpe- 
cies. of immoral acts deſerve peculiar no- 
tice, not only as a tranſgreſſion of duty, 
bur as tending to corrupt our morals, 
Individuals. in ſociety are linked toge= 
ther by various relations that require a 
| ſuitable conduct. The relations in parti- 
cular that imply ſubordination, make the 
corner-ſtone of government, and ripen men 
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1 gradually for behaving in it wich proprie- 
ty. The reciprocal duties that ariſe from 
the relation of parent and child, of pre- 
ceptor and ſcholar, of maſter and ſervant, 
of the high and low, of the rich and poor, 
and ſuch like, accuſtom men both to rule 
and to be ruled. It is for that reaſon ex- 
tremely material, that the, duties ariſing 
from ſubordination be preſerved from en- 
croaching on each other: to reverſe them, 
would reverſe the order of, nature, ad : 
tend to unhinge government. To ſuffer, 

for example, a young man to aſſume rule 
over his father, is to countenance an im- 
moral act and a breach of duty; having 
at the fame t time a We to ey ſub- | 
ordination, | — ; 

A young man, in his contig of mar- 
riage, conſented to be put under interdic- 
tion to his father and father-in-law; and 
in caſe of their failure, to the eldeſt ſon of 
the marriage. - They having failed, the 
court refuſed to ſuſtain an interdiction 
where the father is interdicted and the ſon 
interdictor *. A bond was granted by a 
man to his wife, bearing, That by his 
34 fark he might be miſled to. aſs of 


$14 


1 Durie, IP Ylauary. 1622, Silvertonhill contra his. 
Father. 5 
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« a liferent he had by her, and therefore 
* 1 Winding himſelf not to diſpone without 
* her conſent.” Upon this bond followed 
an inhibition; which was in effect putting 
the huſband under interdiction to his 
wife. The court refuſed to ſuſtain this 
act; becauſe a married woman, being ab 
poteftate viri, cannot be a curator to any 
perſon; ; and to make her a curator to her 
huſband would be to overturn the order of 
Nature *, 
Other acts rending to or ariſing from 
| depravation of manners, are alſo rejected 
by a court of equity. Thus, a man who 
had fallen out with his mother, ſettled 
His manſion- houſe on his brother; and 
took from him a bond i in his ſiſter's name, 


that he ſhould not permit his mother to 


ſet foot 1 in the houſe. The bond was mi 
| aide : 


BS Stair, 27th kann . Lady Milton contra 
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Uſtice i is "HA to two o particulars, e- 
J qually capital; one to make right ef- 
fectual, and one to repreſs wrong. 

| With reſpect to the former, utility coin- 
5 cides with juſtice: vwith reſpect to the lat- 
1 ter, utility goes farther than juſtice. Wrong 
muſt be done before juſtice can interpoſe; ; 
but utility lays down meaſures to prevent 
wrong. With reſpe& to meaſures for the 
poſitive good of ſociety, and for making 
men ſtill more happy in a ſocial ſtate, theſe 
are reſerved t to the legiſlature * It is not 

. | - neceſſary | 


3A 


”— And to 8 for #7 Ek the politive 

5 1 80 of but one or a few individuals, is ſtill farther 
beyond the powers of a court of equity; though the 
court of chancery has ſometimes ventured to exert 
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I icke Foy his narrow purpoſe, actuated by a laudable 
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neceſſary that ſuch extenſive powers be 
truſted with courts of law: the power of , 
making right effectual, of redreſſing wrong, 
and of preventing miſchief, are ſufficient. 
As the matters contained in this book 
come within a narrow compaſs, I ſhall not 
have occaſion for the multiplied ſubdivi- 
ſions neceſſary in the former. A few chap- 
ters will exhauſt the whole; beginning 
with thoſe miſchiefs or evils that are the 


moſt deſtructive, and deſcending gradually A f 
to thoſe of leſs conſequence. I reſerve the = 
laſt place for the power of a court of equi- | 1 


ty to ſupply defects in ſtatutes preventive 
of harm, "whether that harm be of more or 
leſs importance : it is proper that matters 


fo much connected mould De bandled to- 
| gether. ME | 
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- zeal to do good, carried indeed beyond proper bounds. | || 

I give'the following inftance. Eighteen tenants of a | 1 

manor have right to a common, and fifteen, of them 
agree to. incloſe. The incloſing will be decreed tho? 
oppoſed by three : for it ſhall not be in the power 
of a few wilful perſons to ' oppoſe a public good; 

bo _ caſes , cap. 4. * D. g 2. 
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Ociety. cannot flouriſh by. pecuniary 
commerce merely: without benevo- 
: 1 the ſocial ſtate would neither be com- 
modious nor agreeable. Many connec- 
tions there are altogether diſintereſted; 
witneſs the connection between a 5 
and his infant, and in general between a 

truſtee and the perſon for whoſe behoof 
the truſt is gratuitouſly undertaken. In 

ſuch a caſe, to take a premium for execu- 
ting any article of the truſt, being a breach 
of duty, will be diſcountenanced even at 
common law. Thus a bond for 500 merks 
granted to an interdictor by one who pur- 
chaſed land from the perſon interdicted was 
voided *, 8 If the ſale was a rational meaſure, ; 


* Haddington, penult July 162, Carnouie contra 
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it was the interdictor's duty to conſent to 

it without a bribe : if a wrong meaſure, 
the interdictor's taking a ſum for his con- 
ſent, was taking a bribe to betray his 
ru,... oi 


Equity goes farther: it prohibits a tru» 


ſtee from making any profit by his ma- 


nagement directly or indirectly. An act 


of this nature may in itſelf be innocent; 
but is poiſonous with reſpect to conſe- 
quences; for if a truſtee be permitted, even 
in the moſt plauſible circumſtances, to 
make profit, he will ſoon loſe ſight of his 
duty, and direct his management chiefly 


for making profit to himſelf, It is ſolely 
on this foundation that a tutor is barred 

from purchaſing a debt due by his pupil, 
or a right affecting his eſtate. T he ſame 
temptation to fraudulent practice, con- ; 
cludes alſo againſt a truſtee who has a ſa- 


lary, or is paid for his labour. A pactum 


de quota litis, between an advocate and his : 
client, which tends to corrupt the morals 


of the former, and to make him ſwerve 


from his duty, 1 is diſcountenanced by all 


civilized nations. A bargain betwixt ſuch 


| perſons may be fair, and may even be ad- 


 yantageous to the client: but utility re- 
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_ quires] chat i it be prohibited; for if indul- 
ged in any circumſtances,” it muſt be 1 in- 


dulged withqut reſerve. It is for the ſame 


reaſon, that a member of the college of ju- 
ſtice is prohibited by ſtatute * from pur- 
chafing land that is the ſubject of a law- 
ſuit; and that a factor on a bankrupt-e- 
ſtate is prohibited 24 an act of ſederunt f 
from purchaſing the bankrupt's debts. 
The ſame rule is extended againſt private 
factors and agents without an act of ſe- 
derunt. Debts due by a conſtituent pur- 
chaſed. by his factor or agent. will be held 
as *purchaſed for behoof of the conſti- 

$ =. : and no. claim be ſuſtained but for 


the tranſacted ſum. It was decreed in 


chancery,. Thar a bond for L. 500 for pro- 
, curing a marriage between two e e- 
qual in rank and fortune, is good. But 
on an appeal to the Houſe of Lan the 
decree was reverſed 3h Such a bond to a 
match · maker, tending to ruin perſons of 
e and, len, ought x not. to oe ſuſ- 
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tained; and the countenancing ſuch bonds 
would be of evil example to guardians; 
truſtees; ſervants, who have the care of 


NY under W 


en n = -2f 


Acts and covenants in themſelves inno- 

Cent, prohibited in equity, becauſe of 

their tendency to diſturb ſociety, and to 
diſtreſs its e | 


H K bre of init ſhewed wy 
ſome time ago among the workmen 
in the city of London; and roſe to ſuch a 
height as to require the interpoſition of the 
legiſlature. The ſame ſpirit broke out af- 
terward among the Journeymen-tailors of 
Edinburgh, 'who erected themſelves into a 
club or ſociety, keeping in particular a liſt 
of the journeymen out of ſervice, under 
pretext of accommodating the maſters 
more eaſily with workmen, but in reality 
to enable themſelves to get new maſters if 
they differed with thoſe they ſerved, Any 
Vol U. M of 
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of them that deſerted their ſervice, en- 
tered their names in that liſt, and were 
immediately again employed by other ma- 
ſters who wanted hands. The maſter-tai- 
lors ſuffered many inconveniencies from 
this combination, which among other 
hardſhips produced increaſe of wages from 
time to time. The journeymen, for ſaving 
time, had always breakfaſted in the houſes 
of their maſters; but upon a concert a- 
mong them, they all of them deſerted their 
work about nine in the morning, declaring 
their reſolution to have the hour between 
nine and ten to themſelves in all time co- 
ming; a deſertion that was the more di- 
ſtreſſing, as it was made when the prepa- 
ring cloathing for the army required the 
utmoſt diſpatch. This occaſioned a com- 
plaint to the bailies of Edinburgh; who 
uad. „That the defenders, and other 
* journeymen-tailors' of Edinburgh, are 
not intitled to an hour of receſs for 
breakfaſt; that the wages of a journey- 
an- Epe in the ſaid city ought not to 
exceed one ſhilling per day; and that if 


0 


5 
( 
© 


any journeyman-tailor, not- retained or 

employed, ſhall refuſe to work when re- 
12 quired by a maſter on the foteſaid terms, 
99 eee unleſe 
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© unleſs for ſome ſufficient cauſe to be allow - 
ed by the magiſtrates, the offender ſhall 
. upon conviction be puniſhed in terms of 
% jaw.“ This cauſo being brought to the 
court of ſeſſion by advocation, it was 
thought of ſufficient importance for a, 
hearing in preſence ;, and the reſult was, 
to approve of the inen of the magi- 
ſtrates. | 
The only dificulry, was, whether the, 
foreſaid regulations did not incroach upon. 
the liberty of the ſubject. It was admitted 
that they did in, ſome meaſure; but the 
court was ſatisfied of their neceſſity from. 
the; following conſiderations. Arts and. 
manufactures are of two kinds. Thoſe 
for luxury and for amuſement are ſubjected 
to no rules, becauſe a ſociety may ſubſiſt. 
comfortably; without them. But thoſe, 
which ar e neceſſar y to. the well-being of 
ſociety muſt be ſubjected to rules; other- 
wiſe it may be in the power of a few indi- 
viduals to do much miſchief. If the ba- 
kers ſhould refuſe to make bread, or the 
brewers to make ale, or the colliers to dig 
coal, without being, ſubjected to any con- 
trol, they would be maſters of the lives of 
| "og inhabitants. To remedy ſuch an evil, 
| It 2 | which 
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which 3 is of the firſt magnitude, rhere muſt 
be a power placed ſomewhere; and this 
power has been long exerciſed by magi- 
ſtrates of boroughs and juſtices of peace, 
under review of the ſovereign court. The 
tailors, by forbearing to work, cannot do 
miſchief ſo ſuddenly :' but people muſt be 
clad; and if there be no remedy againſt the 
obſtinacy of the tailors, they may compel 
people to ſubmit to che moſt mern 
n. : 

Another point debated was che propriety 
of the foregoing regulations. Upon which 
it was obſerved, that the regulation of the 
wages is even admitted by the defenders 
themſelves to be proper, becauſe they have 
acquieſced in it without complaint. And 
yet if this article be admitted, the other 
regulations follow of neceſſary” conſe- 
quence; for it is to no purpoſe to fix 
wages without alſo fixing the number of 
Working hours; and it is ta no puypoſe to 
fix either, if the defenders have the privi- 
lege to work or not at their pleaſure, 
Their demand of a receſs between nine 
and ten, which they chiefly inſiſt for, is 
extremely' inconvenient, becauſe of the time 
* confumes, eſpecially i in a wet day, when 
| wy 
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they muſt ſhift and dry themſelves to a- 
void fullying the new work they have on 
hand. And as for health, they will never 
be denied, either by their maſters or by 
the judge, a whole day at times for exer- 
oife®,: ; + 

When the ald tn was ordered to be le- 
vie. in Scotland, the Edinburgh brewers, 
diſſatisfied with the ſame, entered into a 
combination to forbear brewing. The 
court of ſeſſion, upon the principle above 
mentioned, ordered them to continue their 
brewing as formerly under a ſevere pe- 

nalty. 5 
The journeymen · wooleombers i in Aber- 
deen did in the year 1755 form themſelves 
into a ſociety, exacting entry-money, in- 
flicting penalties, &c. to be under the ma- 
nagement of ſtewards, choſen every month: 
and though their ſeeming pretext was to 
provide for their poor, yet under that pre- 
text ſeveral regulations were made, cramp- 
ing trade, and tending to make them in- 
dependent of their employers. A com- 
plaint againſt the ſociety, by the procura- 
tor-fiſcal of the bailie-court of Aberdeen, 


* Tailors af Edinburgh contra their en De. 
aer 10. OD | 


being 
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| being removed to the court of ſeſſion by 
| advocation, the following interlocutor was 
pronounced: The Lords, having conſi- 
dered the plan upon which the ſociety 
« of woolcombers is erected, the regula- 
e tions at firſt enacted, though afterward, 
„ abrogated, and the rules ſtill ſubſiſting, 
6 find, That ſuch combinations of artifi- 
0 cers, whereby they collect money for a 
common box, inflict penalties, impoſe 
* oaths, and make other by-laws, are f 
dangerous tendency, ſubverſiye of peace 
“ and order, and againſt- law ; therefore 
6 they prohibit and diſchaxge the defen- 
ders, the woolcombers, to continue to 
act under ſuch combination or ſociety 
for the future, or to enter into any ſuch» 
like new ſociety or combination, as they 
„ ſhall be anſwerable: but allow, them, at | 
. the fight of the magiſtrates of Aberdeen, 
to apply the money already collected, 
s for diſcharging the debts of the ſociety; 
the remainder to be. diſtributed among 
the contributors, in proportion to their 
L reſpective contributions.“ N in 
V pon a reclijming petition, anſwers, re- . 
plies, and duplies, the court adhered to 
the foregoing interlocutor, as far as it finds 
the ſqciety complained of to be of danger- 
a — © * 
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ous tendency, and conſequently contra bo- 

nos mores; but they remitted to the Ordi- 

nary to hear the parties, Whether the wool- 
combers may not be permitted, under pro- 

per regulations, to contribute ſums for 

maintaining their poor *, | 

The journeymen-weavers in the town of 

Paiſley, emboldened by numbers, began 

with mobs and riotous proceedings, in or- 

der to obtain higher wages. But theſe 
ouvert acts having been ſuppreſſed by au- 

thority of the court of ſeſſion, they went 

more cunningly to work, by contriving a 

b kind of ſociety termed the defence- box; 

and a written contract was ſubſcribed by 
more than ſix hundred of them, contain- 

ing many innocent and plauſible articles, 
in order to cover their views, but chiefly 

contrived to bind them not to work under 
a certain rate, and to ſupport out of their 

periodical contributions thoſe who by 1 in- 
fiſting on high wages, might not find em- 
ployment. Seven of the ſubſcribers being 

charged upon the contract for payment of 

their ſtipulated contributions, brought a 

| ſuſpenſion, in which it was Gerrond, That 


ff Procurator-fiſeal contra 
December 15.1762. 


ers vin Aberdeen, 


this 
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this ſociety was an unlawful combination, 
under the falſe colour of carrying on trade; 
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and that the contract was On” as contra 


utilitatem Publica *, 
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Hagnladiane of commerce, and of othet 
public concerns, rectified where wrong, 


Py 


Tr belongs to a court of police to regu- 
late commerce and other public mat- 
ters. The court of ſeſſion is not a court 
of police; but it is a court of review, to 
take under conſideration the proceedings 
of courts of police, and to rectify ſuch as 
are againſt the public intereſt. This Ju- 
riſdiction is inherent in the court of ſeſ- 
ſion as the ſupreme court in civil matters, 
founded on the great principle, That er . 
wrong muſt have a remedy. . 9 8 
In the year 1703 the magi 1 1 F 
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towen- council of Stirling made an act con- 
firming a former act of council in favour 
of the town weavers, and prohibiting all 
country weavers from buying woollen or 
linen yarn brought to the town for ſale; 
except in public market after eleven fore- 


noon, under the pain of confiſcation. This 


act of council was not a little partial: the 
weavers 1n the neighbourhood were confi- 
ned to the market, while the town weavers 
were left at liberty to make their purcha- 
ſes at large. The former brought a pro- 
ceſs before the court of ſeſſion, inſiſting 


to have the market at an earlier hour, in 
order that they might not be prevented by 


the latter from purchaſing; and alſo, that 
the prohibition of purchaſing yarn pri- 
vately ſhould be made general to compre- 


hend the town weavers as well as thoſe of 
the country. The court not only appoint- 


ed an earlier hour for the market ; but 


put both parties upon an equal footing, | 


by prohibiting yarn to be, purchaſed be- 
fore the opening of the market . 
Kegulations that encroach on freedom 
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of commerce, by favouring ſome to the 


prejudice of others, is what renders a mo- 


nopoly odious in the fight of law. How- - 
ever beneficial a monopoly may be to the 
privileged, it is a wrong done to the reſt. 
of the people, by prohibiting them arbi- 
trarily from the exerciſe of a lawful em 
ployment. Monopolies therefore ought 
to be diſcountenanced by courts of juſtice, 
not excepting thoſe granted by the crown. 
And I am perſuaded, that the monopolies 
granted by the crown laſt century, which 
were not few in number, would have been 
rejected by our judges, had their ſalaries ' 
been for life, as they now happily are. 
I venture a bolder ſtep, which is to main- 
tain, that even the parliament itſelf can- 
not legally make ſuch a partial diſtinction 
among the ſubjects. My reaſon is, that 
admitting the Houſe of Commons to have 
the powers of a Roman dictator nc quid 
reſpublica detrimenti capiat, it follows not 
that ſuch a truſt will include a power to 
do injuſtice, or to oppreſs the many for 
the benefit of a few. How crude muſt 
have been our notions of government in 
the laſt century, when monopolies grant- 
ed OY the King's fole authority, were ge- 
| nerally 


tee 


Ch. III. or Couxuk Rc. 99 


nerally thought eſſectual to bind the whole 
nation! I am acquainted with no mono- 
polies that may be lawfully granted but 
what are for the public good, ſuch as, to 
the authors of new books and new ma- 
chines, limited to a time certain. The 
profit made in that period is a ſpur to in- 
vention: people are not hurt by ſuch a 
monopoly, being deprived of no privilege 
enjoyed by them before the monopoly took 
place; and after expiry of the time limi- 
ted, all are benefited without diſtinction. 
In the year 1722 certain regulations 
were made in the baihe-court of Leith, 
concerning the forms of procedure in the 
adminiſtration of juſtice, and the qualiti- 
cation of practitioners before that court; 
— other articles providing, © That 
* when the procurators are not under 
* three in number, none ſhall be allowed 
to enter, except ſuch as have ſerved the 
clerk or a procurator for the ſpace of 
three years as an apprentice, and one 
year at leaſt after; beſide undergoing : a 
trial by the procurators of court, named 
by the magiſtrates for that effect. John 


Young, «craving to be entered procurator, 


EE having ſerved an apprenticeſhip to an 
1 Eq | 7 N 2 agent 
* 0 * A 

+ OR 


100 Or REcuLaT3ONs,»&. B. II. 


agent of character before the court of ſeſ- 
fion, this regulation of the bailie- court of 
found the petitioner not qualified in terms 
of the regulations, the cauſe was advoca- 
ted; and the court found the ſaid article 
void, as contra utilitatem way by wy 
bliſhing a e | 
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a= — to abridge law-ſuits, 
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e which is an equitable ex- 

ception reſembling compenſation, 
was introduced by the court of ſeſhon, 
without authcrity of a ſtatute. The Ba: 
tute 1592, authoriſing compenſation, ſpeaks 
not of an obligation ad factum prefian- 
dum, nor of any obligation but for pay- 
ment of money; and yet it would be, ard, 
that a man 1. ould have the authority of a 
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emb wide John Young contra Procura- 
baſhe court of Leith, | "IE 
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court to make his claim effectual againſt 
me, while he refuſes or delays to ſatisfy 
the claim 1 have againſt: him. 80 ſtands, 
however, the common law, wrhich is cor- 
rected by a court of equity for the public 
good. Suppoſing parties once in court up- 
on any controverſy, the adjuſting, with- 
out a new proceſs, all matters between 
them that can at preſent be adjuſted, is 
undoubtedly beneficial, becauſe it tends to 
abridge law-fuits. This good end is at- 
tained, by beſtowing on the defendant a 
privilege to with-hold performance from 
the purſuer, till the purſuer ſimul et ſemel 
perform to him. This privilege is exer- 
ciſed by pleading it as an exception to the 
purſuer's demand; and the exception, 
from its nature, is termed Retentioen. 
Compenſation, as we have ſeen, is found- 
ed on the principle of equity. And it is 
alſo ſupported by that of utility; becauſe 
the finiſhing two counter- claims in the 
ſame proceſs tends to leſſen the number of 
law-ſuits. Retention is founded ſolely on 
utility, being calculated for no other end 
but to prevent the multiplication of law- 
ſuits, The utility of retentio pas ggined - 
it admittance 1 in all civilized matt 
. * 
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the Engliſh court of chancery particularly, 


it is a well-known exception, * which I 
give the following inſtance. If the 
L plaintiff mortgage his eſtate to 1 de- 
* fendant, and afterward borrow money 
from the defendant upon bond, the re- 
*. demption ought not to take place unleſs 
the bonded debt be * 28 well as che 
1 mortgage money 8 

From what is laid. every | Ge a; obli 
gation affords, | as it would appear, 
ground for retention, provided the. term 
of performance be come, and no juſt cauſe 
for with-holding performance. It ſhall 


only be added, that for the reaſons; given 


with reſpect to compendation. T,.retention 
cannot be pleaded againſt an Tn: ay for a 
valuable conſideration, _ . 

A directed B to pay to. C WA ſas c 
ſhould want. C accordingly received two 
ſums (among others) from B, for which he 


gave receipts as by the order of A. A and 


C came to account, which being ſtated, 
they gave mutual releaſes. But the two 


ſums not heing entered in the books pf A, 
were not accounted for by C. -B not ha- 


* C. t Vol. 1. p. 396: 
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ving received any allowance from A for 
the two ſums, prefers his bill againſt C to 
have the money returned to him. C con- 
feſſed the receipts, but inſiſted, that the 
money was delivered to him by the order 
of A, and that B being a hand only had no 
claim. But the court decreed, That the 
plaintiff had a fair claim againſt the de- 
fendant to avoid circuity of ſuits: for o- 
therwiſe it would turn the plaintiff on A, 
and A again on the defendant in equity 

to ſet aſide the releaſe, and to have an al- 
lowance of theſe ſums. And the decree 
was affirmed in the Houſe of Lords *. 

Buy the common law of this land, a cre- 
ditor introduced into poſſeſſion upon a 
wadlet, upon an aſſignment ta rents, or 
upon an adjudication, is bound to Werren 
der the poſſeſſion as ſoon as the debt is 
paid by the rents levied. He obtained 
poſſeſſion in order to levy the rents for his 
payment; and when payment is obtain- 
ed, he is no longer intitled to poſſeſs. He 
perhaps is creditor in other debts that may 
intitle him to apprehend poſſeſſion de nouo: 
but theſe will my at common law; im- 


* 


Shower S caſes in parliament, 17. 


2 a 
; 
VITY SF 


or Forms DIS PENSE D wr, . it 


power him to detain poſſeſſion one mo- 
ment after the debt that was the title of 
his poſſeſſion is paid. He muſt firſt ſur- 
render poſſeſſion; and he may afterward 
apply. for legal: a authority to be repoſſeſſed 
for payment of theſe ſeparate debts. A 
court of equity views matters in a differ - 
ent light. The debtor's claim to have his 
land reſtored to him is certainly not found- 
ed on utility, when ſuch claim can ſerve 
no other end but to multiply expence, by 
forcing the creditor to take out execution 
upon the ſeparate debt, in order to be re- 
poſſeſſed. A maxim in the Roman law 
concludes in this caſe with force, Fruſtra 
petit quod mox es reſtituturus; and this mas 
xim accordingly furniſheth to the creditor 

in poſſeſſion a defence that is a ſpecies of 
retention. There is, indeed, the ſame rea- 
ſon for ſuſtaining the exception of reten- 
tion in this caſe, that there is in perſonal 
debts, namely, utility, which is interpo- 
ſed to prevent the multiplying of law-ſuits, 
prejudicial to one of the parties a at leaſt, 
and beneficial to neither. 

But this relief againſt the firieineſs of 
common law, ought not to be. confined to 
real debts v hich intitle the creditor to r 
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E. It may ſometimes happen, as de- 
monſtrated above *, to be more beneficial 
to the debtor or to the creditor, without 
hurting either, that the rents be applied for 
payment even of a perſonal debt, than for 
payment of the debt which is the title of 


_ poſſeſſion. And whete-ever the rents may 


be applied for, payment of a perſonal debt, 
the creditor muſt be privileged to hold pots 
. till that debt be 9 


» 
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Bona fides as far as regulated by utility, 


I firſt head ſhall be bong fide pays 
ment. It may happen by miſtake 


that payment is made, not to the perſon 
who is really the creditor, but to one un- 


derſtood to be the creditor. However in- 


vincible the error may be; payment made 
to any but to the creditor avails not at 
common law; becauſe none but the cre- 
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ditor can diſcharge the debt. What re- 
medy can be afforded by a court of equi- 
ty where a debt is bona fide paid to another 
| than the true creditor, I proceed to ex- 
plain. 

It is an obſervation verified by long ex- 
perience, That no circumſtance tends more 
to the advantement of commerce, than a 
free circulation of the goods of fortune 
from hand to hand. In this iſland, com- 
mercial law is ſo much improved, as that 
land, moveables, debts, have all. of them 
a free and expedite currency. A bond for 
borrowed money, in particular, deſcends 
to heirs, and is readily transferable to aſ- 
ſignees voluntary or judicial. But that cir- 
cumſtance, beneficial to commerce, proves 
in many inſtances hurtful to debtors. Payr 
ment made to any but the creditor, frees 
not the debtor at common law: and yet 
circumſtances may be often ſuch, as to 
make it impracticable for the debtor to 
diſcover that the perſon who produceth a 
title, fair in appearance, is not the credi- 
tor. Here is a caſe extremely nice in point 
of equity. On the one hand, if bona fde 
payment be not ſuſtained, the hardſhip 
will be great upon the debtor, who mult 


Pay 
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pay a ſecond time to the true creditor, 
On the other hand, if the exception of bo- 
na fide payment be ſuſtained to protect the 
debtor from a ſecond payment, the credi- 
tor will be often forfeited of his debt with - 
out his fault. Here the ſcales hang even, 
and equity preponderates not on either 
ſide. But the principle of utility affords 
relief to the debtor, and exerts all its weight 
in his ſcale: for if a debtor were not ſe- 
cure by voluntary payment, no man 
would venture to pay a ſhilling by any 
authority leſs than that of the ſovereign 
court; and how ruinous to credit this 
would prove, muſt be obvious without ta- 
king a moment for reflection. Eo 
To bring this matter nearer the eye, we 
ſhall firſt ſuppoſe that the putative credi- 
tor proceeds to legal execution, and in 
that manner recovers payment. Payment 
thus made by authority of law, muſt un- 
doubtedly protect the debtor from a fecond 
payment. And this leads ro another caſe, 
That the debtor, to prevent legal execution 
which threatens him, makes payment vo- 
luntarily. The payment here is made in- 
deed without compulſion, becauſe there is 
no actual execution : but then it is not 
made without authority; for, by the ſup- 
O 2 | poſition, 
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poſitian, execution is awarded, 1 no- 
thing prevents it but payment. The third 
caſe is of a clear bond, upon which exe- 
cution muſt be obtained as ſoon as de- 
manded; and the debtor pays, knowing 
of no defence. Why ought not he alſo to 
be ſecure in this caſe? That he be ſecure, 
is beneficial to creditors as well as to debt- 
ors, becauſe otherwiſe there can be no free 
commerce of debts. This exception then 
of bona Ade payment, is ſupported by the 
Principle of utility in two different re- 
ſpects: it is beneficial to creditors, - by en- 
couraging debtors to make pram pt Pay- 
ment; and by removing from them the 
pretext of inſiſting upon anxious and ſcru- 
pulous defences, which, under the colour 
of paying ſecurely, would often be laid 
hold of to delay payment: it is beneficial 
to debtors, who can pay with ſafety with- 


\ out being obliged to ſuffer execution. 


But here the true creditor is not left 
without a remedy. The fam received by. 
the putative creditor is in his hand fine 
| juſta, cauſa, and he is anſwerable for it to 

E 225 true creditor. In this view, the opera- 
0 gion of bona fide. payment is only to ſubſti- 
. nts one d. ebtor for another, which 2 as, 
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often be beneficial to the true creditor, as 
detrimental. | | 

An executor under a revoked all being 
ignorant of the revocation, pays legacies; 
and the revocation is afterward proved: 
he ſhall be allowed theſe” legavies *,' 


If, in making payment to the putative 


creditor, the debtor obtain an eaſe, the ex- 
ception of bona fide payment will be ſuſ- 
tained for that ſum only which. was really 
paid f. This rule is founded on equity; for 
here the true creditor is certans de dammo e- 

vitando, and the debtor de lucro captando. 
My next head ſhall be a hong fide tranſ- 
action with a putative proprietor. Such 
tranſactions are void at common law as 
ultra vires; and were there no remedy in 


equity, the paying debt to a putative cre- 


ditor would not be more hazardous, than 


tranſactions with a putative proprietor. 


The remedy with reſpect to the former is 


ſtated above; and the remedy with reſpect 


to the latter, far from oppreſſion on either 
ſide, muſt give ſatisfaction to every ratio- 
nal enquirer. Where a 3 in PRE: 


1 Cbancery caſes „% 5: Ee > 
I Stair, July 19. 1665, Johnſton contraMac 
* ; 55 i 8 f * 1 * CY 
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ion of land performs acts of property in 
the ordinary way of management, levying 
rents, granting leaſes, ſelling corns, cattle, 
or what elſe the land produces, no perſon 
thinks of enquiring about his title. It 
would be an unſufferable hardſhip on thoſe 
who deal with him, and a great obſtruc- 
tion to commerce, were ſuch acts void as 
ultra vires. But with reſpect to acts of ex- 
traordinary adminiſtration, ſuch as ſelling 
land, or borrowing money upon real ſecu- 
rity, it is expected that the poſſeſſor ſhould 
make good his title; without which ne 
prudent x perſon will deal with him. If the 
title be found infirm, a court of equity can 
afford no remedy : it cannot interpolſe on, 
the footing" of "juſtice between the proprie- 
tor on the one hand and the purchaſer on 
the other, who are equally certantes de 

damno vitaudo; nor on the footing of utili- 
ty, which pleads not for the one more than 
for the other. The parties muſt be left to 
common law, which intitles the proprietor 
to vindicate his ſubject, or to be relieved 
from debt he did not contract. This lat- 
ter branch is ſo clearly founded on prin- 
_ ciples, that probably it has never been 
: drawn into controverſy, With reſpect to. 
. che 
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| the former, leſs clear, take the following 
examples. Count Antonius Leſly, an a- 
lien, was ſerved and infeft in the eſtate of 
Balquhain as heir of entail; it being at 
that time underſtood, that alienage de- 
pri ves not a man of his birthright in Scot- 
land. But his title being afterward called 
in queſtion by Peter Leſly- Grant, the next 
ſubſtitute, inſiſting that an alien cannot 
acquire land in Scotland either by pur- 
chaſe or ſucceſſion, the reaſon of reduc- 
tion was ſuſtained, firſt in the court of 
ſeſſion, and next in the Houſe of Lords; 
which rendered the Count's right void from 
the beginning. Before his right was chal- 
lenged, he had ſold. many trees come to 
maturity, and received the price. The 
court, in ref; pect of his Bona fides, reheved 
him from accounting for the price. This 
at firſt ſeemed to be a queſtion of ſome in- 
= tricacy; ; but it was ſoon found to reſolve 
into an eſtabliſhed maxim, Quod bona fide 
Poſſeſſor rei aliene facit fructus conſumptos 
| Juos. Trees are the product of land as well 
as corn or cattle; and it would be no leſs 
ſevere to oblige a putative proprietor to 
account for the price of Full-gr wn trees 
than to account for the price of Tipe corn. 
The 
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The following caſe is far more delicate. 
The brother of the deceaſed Miſſiniſh, be- 
ing the neareſt heir in exiſtence, was ad- 
mitted to ſerve heir to the eſtate. The 
right of the brother thus ſerved was but 
conditional, as there was a poſſibility of a 
nearer heir; and the widow of the decea- 
ſed brought forth a ſon, which voided the 
ſervice from the beginning. But the bro- 
ther ſerved and infeft having ſold land for 
payment of the family-debts, while there 
was yet little proſpect of a nearer heir, the 
fale was ſupported by the court of ſeſſion, 
upon evidence brought that it was in rem 
verſum of the infant- heir. The favour- 
ableneſs of this caſe had, I conjecture, no 
flight influence in procuring the judge- 
ment. It lies open to objections that ſeem 
not eaſily ſolved. Firſt, What room was 
there for bona fides while it remained un- 
certain whether the widow might not be 

pregnant? and ſurely the debts could not 
be ſo preſſing as not to bear the delay of 
a few months. Next, Had the intereſt of 
the debts exceeded the rents of the eſtate, 
to make it neceſſary to diſpoſe of the 
whole, a ſale upon that ſuppoſition might 
| be held to be in rem verſum of the in- 
1 5 fant - . 
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fant-heir: but it does not appear ſo clear- 
ly that the ſale of a part could be in rem 
verſum; becauſe, by exact and frugal ma- 


nagement during the minority of the heir, 
the debts might have been ſo much redu- 


ted as to make it proper to preſerve the e- 
ſtate entire. 


1 cloſe this chapter with the acts and 
deeds of a putative judge; of which the 
caſe of Barbarius Philippus is an illu- 
ſtrious inſtance v. Having been elected a 
Roman Prætor, he determined many cauſes, 
and tranſacted every ſort of buſineſs that 


belonged to the office. He was diſcover- 
ed to be a flave, which rendered all his 
acts and deeds void at common law; be- 


Suſe none but a freeman was capable to 
be a Roman Prætor. With reſpect to third 


parties, however, their bona fides ſupported 


all his acts and deeds as if — really had 
been a Feen Es 


 Þ» 1, 3, De officio Pretz 
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Interpoſition of a court of equity in fas 


vour even of a ſingle perſon to prevent 
miſchief, Fly 


His ſubject is ſo fully explained in the 
introduction as to require very little 
addition. It exhibits a court of equity in 
a new light; ſhowing that this court, act- 


ing upon the principle of utility, is not 


confined to what is properly termed juriſ- 
diction; but, in order to prevent miſchief 
even to a ſingle perſon, may aſſume ma- 


giſterial powers. It is by ſuch power that 


the court of ſeſſion names factors to ma- 
nage the eſtates of thoſe who are in foreign 
parts, and of infants who are deſtitute of 
tutors. The authority interpoſed for ſell- 
ing the land- eſtate of à perſon under age, 
is properly of the ſame nature: for the 
inquiry made about the debts, and about 
the rationality of a ſale, though in the 

form 
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form of a procels, is an expiſcation mere- 
ly. 

Buy the Roman law, a ſale made by a 
tutor of his pupil's land- eſtate without au- 
thority of a judge, was void zpſo jure, as 
ultra vires, This ſeems not to have been 
followed in Scotland, Maitland reports a 
caſe , where it was decreed, that ſuch a 
ſale ſine decreto is not void, but that it is 
good if profitable to the infant. And I 
muſt approve this deciſion as agreeable to 
5 principles and to the nature of the thing. 
The inter poſition of a court beforehand, is 
not to beſtow new powers upon a tutor, 
but to certify the neceſſity of a ſale, in or- 
der to encourage purchaſers by rendering 
them ſecure. But if, without authority of 
a court, a purchaſer be found who pays a 
full, price, and if the. ſale be neceſlary, 
where can the objection lie? So far in- 
| deed a court may juſtly go, as to preſume 
leſion from a ſale fine decreto, until the tus 
tor juſtify the fale as rational, and profits 
able to, the infant. 


* 


8 Dec. 1. 1565, Douglas contra Foreman. f 
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Statures oreverttive "af: wrong or miſchief 


extended AF: a court of qQuity. 


* 


ütutes. as hinted above fi chat have 
I utility for their object, are of two 

kinds: Firſt, Statutes directed for promo- 
ting che poſitive good of the whole ſociety, 
or of ſome part: Second, Starutes direct- 


ed to prevent miſchief only. Defective 


ſtatutes of the latter kind may be ſupplied 
by a court of equity; becauſe, independ- 
ent of a ſtatute, it is impowered to prevent 


miſchief. But that court has not, more 


than a court of common law, any power to 
ſupply defective ſlatutes of the former kind; 


| becauſe it belongs to the legiſlature” only to 


make laws or regulations! for int 
good poſitively, „ 2, 4 


Uſury is. in itſelf innocent, but to pre- 8 


vent oppreſſion it is prohibited by ſtatute. 


N Gaming 1 is prohibited. by ante as alſo 


„Vol 1. Pe 359. 30% 
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the purchaGni}” law-ſuirs by members of 


the college of juſtice. Theſe in themſelves 
are not unjuſt; but they tend to corrupt 


the morals, and prove often ruinous to in- 


dividuals. Such ſtatutes, preventive of 


wrong and miſchief, may be extended by 


a court of equity, in order to complete 


the remedy intended by the legiſlature. It 


is chiefly with relation to ſtatutes of this 


| kind that Bacon delivers an opinion with 
great elegance: « Bonum publicum in- 


i 7 N02 rapit ad ſe caſus omiſſos. Quam- 
* obrem, quando lex aliqua reipublicz 
* commoda notabiliter et majorem in mo- 
6 dum intuetur et procurat, interpretatio 


« ejus extenſiva eſto et  amplians * oe 


In this claſs, as appears to me, our r ſta 


tute 1617 introducing the poſitive preſcrip- 
tion ought to be placed. For it has not, 


like che Roman uſucapio, the penal effect of 
forfeiting a proprietor for his negligenee, 
and of transferring his property to ano- 


ther: it is contrived, on the contrary, to 
ſecure every man in his land- property, 


by denying action upon old obſolete 35 
which by common law are : perpetual. | 


— 


* De augmentis ſcientiarum, 1. 8. "oſs 3. . 12. 
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claim may be very old and yet very juſt; 
and it is not therefore wrong in the com- 
mon law td ſuſtain ſuch a claim. But the 
conſequences ought to be <confidered: if 
a claim be ſuſtained beyond forty or fifty 
years becauſe it may be juſt, every claim 
muſt be ſuſtained however old ; and ex- 
perience diſcoyered, chat this. .opens. a wide 
door to falſchood. To. prevent wrong and 
miſchief, it was neceſſary that land- pro- 
perty ſhould by lapſe of time be ſecured 
againſt all claims; and as with reſpect to 
antiquated claims there is no infallible 
criterion to diſtinguiſh good from bad, it 
was neceſſary to bar them altogether by 
the lump. The paſſage quoted from Ba- 
con is applicable in the ſtricteſt manner to 
this ſtatute, conſidered' in the light now 
mentioned ; and it hath accordingly been 
extended in order to complete the remedy 
afforded by the legiſlature. To ſecure 
land-property againſt obſolete claims, it 
muſt be qualified, that the proprietor has 
poſſeſſed} peaceably forty years by virtue 
of a charter and ſeiſin. So ſays the ſta- 
tute; and if the ſtatute be taken ſtrictly, 
no property is protected from obſolete. 
claims, but where infeftment is the title 
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of poſſeſſion. But the court of ſeſſion, 
preferring the end to the means, and con- 
ſulting its own powers as a court of equi- 
ty to prevent miſchief, ſecures by preſcrip- 
tion every ſubject poſſeſſed upon a good 
title, a right to tithes for example, a long 
leaſe of land, or of tithes, which are titles 
that admit not infeftment. 

As the foregoing ſtatute was made to 
ſecure land from obſolete and unjuſt claims, 


the ſtatute 1469 introducing the negative 


preſcription of obligations, was made to 
' ſecure individuals perſonally from. claims 
of the ſame kind. As this ſtatute is pre- 
ventive of miſchief, it may be extended 
by a court of equity to complete the re- 


medy. It has accordingly been extended 


to mutual contracts, to decrees in foro con- 
tradictorio, and to reductions of deeds 
granted on deathbed (a). 


(a) Lam Ware, that the ſtatutes ha the 
negative preſcription have, by the court of ſeſſion, 
been conſidered in a different light. They have 


deen held as a forfeiture even of a juſt debt: for it 


was once judged, that after the forty years the de- 
fendant was not bound to give his oath upon the 
verity of the debt and that though he ſhould ac- 
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Conſidering the inſtances above men- 
tioned, ir muſt, I imagine, occaſion ſome 
Turpriſe, to find a propoſition cheriſhed by 
dur lawyers, That correctory ſtatutes, as 
they are detinled, on ght never to be extend 
ed. We have already ſeen this propoſition : 
| contradicted; Hot only by ſolid principles, : 
but even by the court of ſeſſion in many 
inſtances. With relation to ſtatutes 3 in par- 
ticular correctory of injuſtice or of wrong, 
no man can ſeriouſly doubt that a court 
of equity is impowered to extend ſuch ſta- 
tutes, in order to complete the remedy 
PN bell by the legiſlature : : and the ſame 
is equally clear with relation to ſtatutes 
ſupplying defects in common law. As to 
the ſtatutes under conſideration, intended 
to prevent miſchief, it might, I own, have 
once been more doubtfyl whether theſe 
could be extended ; for of all the powers 
aſſumed by a court of equity, it is proba- 
ble that the power of Prenentng Nel 


8 the debt to be Juſt, yet he u was not liable 

in foro humans, however he might be liable in fora 
poli et conſcientiæ; Fountainhall, December 7. 170g, 
Napier contra Campbell. That chis is a wrong con- 

ſtruction of theſe ſtatutes 1 have endeavoured to ſhow 
above, p. 385. 386. 


* was 


- 
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who le ledeft. 8 in England ks: power | 
Has been long eſtabliſhed in the court of 


chancery; and experience has proved it 


8 a ſalutary power. Why then ſhould 


much heſitation, but that 0 our law, 


ed as a regular ſyſtem; is of 2 much later 
7 hn oe that of England. 


court er b ben, without hefitarion, have 
ſupplied defects in Ratutes made. to pre- 


vent miſchief. But to ſhow how- deſulto- 3 


ry and flüctuating the the eo 

is in that particular, 1 ſhall - confine my- 
ſelf to a fingle caſe on the other fide, which 
makes © Ggure in our” Lav r | 
miſſion of land pfopert 
well as by ſale, we 
35 heir however, v thor 


oy po effort of his Ansefter “ * In this A 
ruation, betizving as proprietor, he con- 
tracts debrs, and unleſs he be reduced to 
the n CE f ny. of k > ar E ſums, 
thoſe he deals wich are idem 0 222185 
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we ſtop ſhort in che middle of our pro- 
greſs? No other excuſe can be given for 
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Jous a5 to inquire into | his title. By the 
common law however, the debtor's death 
before infeſtultens is; as to. the real eſtate, 
Aa forfeiture of ok his erſona 
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\ creditors, 


dees of hy ane; aud 4 re- | 
e Was ne By act 24. parl. 1695, 
enac That; if an apparent heir have 
2 dern in poſſeſſion. 5 three years, the 

next heir, 5 WO by ſervice or adjudica- 
— connects with the predeceſſor laſt 
- infef 2 chall be able to the, app ret 


no doubt, chat this . 
tene ae to. o procure payment to thoſe 


out 1 — » up titles by ſervice or adjudi- 
2: Taking the ſtatute ſtrictly accor- 

ding to the words, che creditors will reap 
_ little benefit: if the debts be cotfiderable, 


; * 


| a arly ly; the SES pa 
no intereſt to forbear the completing his 


titles: his forbearing muſt have proceeded | 


from. indolence or inattention. But if 
the remedy intended by the ſtatute reach 
not an a appatent though in poſſeſſion, 


a ſtrong motive of intereſt will make him 
forbear to complete his titles. In this 


vous the ſtatute; if confined to the words, 


apparent to gs e the creditors 


of the remedy intended. t them? ek is al- 


| . with a  poſſeory title, drm ear * 1 


and as by a poſſeſſory title he has the full 
| enjoyment of the eſtate, he will always diſs 


appoint them, if he regard his own inte- 


reſt. The legiſlature i in this caſe undoubt- 


| edly- intended à complete remedy; and 
hs conſideration now mentioned, pecu- 
ar to this ne is a ſtrong additional mo- 


quity = full the une: ofit the legiſ- : 
lature. And yet, miſled by. the Notion - 


5 that correctory laws ought nat to be ex- 
d, the court of ſeſſion hath conſtant- 


— 
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rent in poſſeſſion had 


rfectly abſurd ; for what can be more 
ird than to leave it in the power of the 


lr denied 2 ta the creditors of an 
Se | Qa heir | 
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heir who dies in apparency, againſt. the 
next heir i in poſſeſſion, unleſs he has com- 
pleted his title to the eſtate * ſervice or 
adjudication. 

There is another palpable. defect i in this 
ſtatute which ought alſo. to be ſupplied, 
A predeceſſor may have a good title to his 
eſtate without being infeft; and yet, re- 
| garding the words only, the heir-apparent 
is not liable upon this ſtatute, unleſs where 
he connects with a predeceſſor infeft. I 
put the following caſe. John purchaſes 
an eſtate, takes a diſpoſition with procura- 
tory and precept, but dies without being 
ſeiſed. James, his heir- apparent, enters 
into poſſeſſion without making up titles, 
and contracts debt after being in poſſeſſion 


chree years. After his death, Willam, 


the next heir- apparent, makes up his titles 
by a general ſervice. This caſe comes not 
under the words of the ſtatute; but as it 
undoubtedly comes under the miſchief 
_ which the legiſlature intended to remedy, 
it is the duty of a cqure of een m- 
plete the remedx. 

In one caſe the court, from a FI ſenſs 
of their equitable powers, ventured upon 
2 N where this ſtatute was defective. 

4 | Some 
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Some acres and houſes having been diſpo- 
ned for a valuable conſideration by an 
heir-apparent three years in poſſeſſion, the 
next heir- apparent foreſeeing that he would 
be barred by the act 1695 from objecting 
to this alienation if he ſhould enter heir, 
bethought himſelf of a different method. 
He ſold the ſubject for twenty guineas, 
and granted bond to the purchaſer, who 
led an adjudication againſt the eſtate, and 
upon that title brought a reduction of the 
diſpoſition in his own name. But the 
court decreed, that this caſe fell under the 
meaning of the ſtatute, though not under 
the words; and therefore that the purſuer 
was barred from challenging the diſpoſi- 
tion *. ä 
What if the 0 forbearing to enter in 
| order to evade the act 1695, ſhall contrat 
debt to the value of the ſubject, upon 
which adj udications are led contra heredita- 
tem jacentem Here the eſtate is applied 
for payment of the heir's: chte. and con- 
ſiequently converted to his uſe as much as 
if he were entered. Would the court of 
ſeſſion give no relief in this caſe to the cre- 


® Burns of Dorater contra Pickens, July 1 1. 1758. 


ditors 
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ditors of the interjected heir- apparent ? 
Would they ſuffer the purpoſe of the ſta- 
tute to be ſo groſsly eluded ? | 
A word or two upon ſtatutes contrived 
to advance the poſitive good of the ſociety 
in general, or of individuals in particular, 
making them locupletiores, as termed in the 
Roman law. To ſupply defects in ſuch a 
ſtatute is beyond the power even of a court 
of equity. The ſtatute 1661, act 41. ob- 
liging me to concur with my neighbour 
in erecting a march-dike, is of that na- 
ture. There is no proviſion in the act for 
upholding the march- dike after it is made; 
and the defect cannot be ſupplied by any 
court. Upon my neighbour's requiſition, 
I muſt join with him to build a march- 
dike; but I am bound no further; and 
cherefore the burden of upholding muſt 
reſt upon himſelf, Monopolies or — 
privileges cannot be extended by a court 
of equity * ; becauſe that court may preßp 
vent miſchief. but has no power to ad- 
vance the poſitive good of any perſon. As 
to penal ſtatutes, it is clear, in the firſt 
place, that to augment a penalty beyond 
2 1, x. $2. De conſtitut-princ, 


__ 
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that directed by a ſtatute is acting in con- 
tradiction to the ſtatute, which enacts that 


pPreciſe penalty, and not a greater. In the 


next place, to extend the penalty in a ſta- 
tute to a caſe not mentioned, is a power 
not truſted with any court, becauſe the 
truſt is not neceſſary. A penalty is com- 
monly added to a ſtatutory prohibition, 
for preventing wrong or miſchief. A court 
of equity may extend the prohibition to 
ſimilar caſes, and even puniſh the tranſ- 
greſſion of their own prohibition *, But 
with reſpect to a prohibition that regards 
utility only not juſtice, it is a prerogative 
peculiar to the legiſlature to annex before- 
hand a 5 ſanction. 


CONCLUSION of Book U. 
Juice and U tiliy pond. 


THE PRESS of j aſi, 3 more 
| extenſive in its influence than that 
of utility, is in its nature more ſimple: it 
never looks beyond the litigants, The 
principle of utility, on the contrary, not 


® Book 1. part 1. chap. 5. 


only 
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only regards theſe, but alſo the ſociety in 
general; and comprehends many circum- 
ſtances concerning both. Being thus in 
its nature and application more intricate 
than juſtice, I thought it not amiſs to cloſe 
this book with a few thoughts upon it. 
In the introduction there was occafion to 
hint, that utility co- operates ſometimes 
with juſtice, and ſometimes is in oppoſi- 
tion to it. There are ſeveral inſtances of 
both in the firſt book, which I propoſe to 
bring under one view, in order to give a 
diſtinct notion of the co-operation and ops 
poſition of theſe principles. 
It is ſcarce neceſſary to be mild, chat 

in oppoſing private utility to juſtice, the 
latter ought always to prevail. A man is 
not bound to proſecute what is beneficial 
to him: he is not even bound to demand 
reparation for -wrong done him, But he 
is ſtrictly bound to do his duty; and for 
that reaſon he himſelf muſt be conſcious, 
that in oppoſition to duty intereſt ought 
to have no weight. It is beſide of great 
importance to ſociety that juſtice. have a 
free courſe; and accordingly public uti- 
lity unites Lich juſtice to inforce right a- 
gainſt intereſt. Private intereſt therefore, 
« or 
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or private utility, may, in the preſent ſpe- 


culation, be laid entirely aſide; and it is 


barely mentioned to prevent miſtakes. 

Another limitation is neceſſary. It is 
not every ſort of public utility that can 
outweigh juſtice: it is that ſort only which 
is preventive of miſchief affecting the whole 
or bulk of the ſociety: public utility, as 
far as it concerns poſitive additional good 


to the ſociety, is a ſubject that comes not 


within the ſphere of a court of equity. 
Confining our view then to public utili- 


ty, that which is preventive of miſchief to 
the whole or great part of the ſociety, I 


venture to lay down the following propoſi- 
tion, That where- ever it is at variance 


with juſtice, a court of equity ought not 


to enforce the latter, nor ſuffer it to be en- 
forced by a court of common law. In or- 


der to evince this propoſition, which I. 


ſhall endeavour to do by induction, the 
proper method will be, to give a table of 


caſes, beginning with thoſe where the two 


principles are in- ſtrict union, and proceed- 
ing orderly to thoſe where ey 2 are 1n de- 
clared oppoſition. 

Theſe principles for the moſt part are 


good friends, The great: end of eſtabliſh- -. 


Vo“. Il. . © | ing 
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ing a court of equity is, to have juſtice 
accurately diſtributed, even in the moſt 
delicate circumſtances; than which no- 
thing contributes more to peace and union 
in ſociety. As this branch therefore of 
utility is inſeparable from juſtice, it will 
not be neceſſary hereafter to make any ex- 
den mention of it. It muſt be always un- 
erſtood when we talk of juſtice. | 
We proceed to other branches of utili- 
ty, which are not ſo ſtrictly attached to 
Juſtice, but ſometimes coincide with it, 
and ſometimes riſe in oppoſition. One of 
theſe is the benefit accruing to the ſociety 
by abridging law-fuits, In the caſe of 
compenſation, utility unites with juſtice to 
make compenſation a ſtrong plea in every 
court of equity. Retention * depends en- 
tirely upon the utility of abridging law- 
faits. But if it have no ſupport from ju- 
ſtice, it meets on the other hand with no 
oppoſition from it. TI 
In the caſe of bona fide payment the: u- 
tility is different. It is the benefit that a- 
riſes from a free courſe to money-tranſac- 
tions, which would be obſtructed if debt- 
ors, by running any riſk in making. Pay- 


ment, were encouraged to ſtate anxious o 


frivolous 
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frivolous defences. The exception of bona 
fide payment is ſuſtained upon no ground 1 
but that of preventing the miſchief here 
deſcribed. Juſtice weighs equally on both 
ſides: for if the exception be not ſuſtain- 
ed, the honeſt debtor bears the hazard of 
loſing his money ; if it be ſuſtained, the 
hazard is transferred upon the creditor. 
But there are caſes where juſtice and u- 
tility take oppoſite ſides: which, in parti- 
"cular, is the caſe where a tranſaction ex- 
tremely unequal is occaſioned by error. ; 
| Here the juſtice of affording relief is ob- 
vious: but then a tranſaction by putting 
an end to ſtrife is a favourite of law; and 
it is againſt the intereſt of the pulatic; to 
weigh a tranſaction in the nice balance of 
grains and ſcruples. A man, by care and 
attention in making a tranſaction, may a- 
void error; but the bad conſequences of 
+ opening ben upon every ground of 
equity cannot be avoided. Juſtice there- 
fore muſt in this caſe yield to utility; and 11 
a tranſaction will be ſupported againſt er- —_— | 
rors ſufficient to overturn ' other agree- 
ments. I give another example. In the 
Roman law, lefio ultra duplum was ſuſtain 
ed to void a bargain: but in Britain we re- q i 


R 2 . | fuſe 
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fuſe to liſten to equity in this caſe; for if 
complaints of inequality were e 
law-ſuits would be multiplied, to the great 
detriment of commerce. 

If the diſcouraging law-ſuits be ſuffi- 
cient to with-hold relief in equity, the 
hazard of making judges arbitrary is a 
much ſtronger motive for with-holding 
that relief. However clear a juſt claim or 

defence may be, a court of equity ought 
not to interpoſe, unleſs the caſe can be 
brought under a general rule. No ſort of 
oppreſſion is more intolerable than what is 
done under the colour of law: and for 
that reaſon, judges ought to be confined 
to general rules, the only method invent- 
ed to prevent legal oppreſſion. Here the 
refuſing to do juſtice to a ſingle perſon 
makes no figure, when ſet in oppoſition to 
an important intereſt that concerns deeply 
the whole ſociery. And it ſeems to follow, 
from the very nature of a court of equity, 
that it ought to adhere to general rules, 
even at the expence of forbearing to do 
juſtice. It is indeed the declared purpoſe 
of a court of equity, to promote the good 
of ſociety by an accurate diſtribution of 
Juſtice : : but the 1 means ought to be ſubor- 
dinate 


\ 
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dinate to the end; and therefore, if in 
any caſe juſtice cannot be done but by u- 
ſing means that tend to the hurt of ſo- 
ciety, a court of equity ought not to in- 
terpoſe. To be active in ſuch a caſe, in- 
volves the abſurdity of preferring the means 
to the end. 

Thus we may gather by induction, a 
in every caſe where it is the intereſt of the 
public to with-hold juſtice from an indi- 
vidual, it becomes the duty of a court of 
equity in that circumſtance, . not only to 
abſtain from enforcing the juſt claim or de- 
fence, but alſo to prevent its being enfor- 
ced at common law. But the influence of 
public utility ſtops here, and never autho- 
riſes a court of equity to enforce any poſi- 
tive act of injuſtice . For, firſt, I cannot 
diſcover that it ever can be the intereſt of 
the public to require the doing an unjuſt 
action. And, next, if even ſelf- preſerva- 
tion will not juſtify any wrong done by a 
private perſon , much leſs will public u- 
tility juſtify any wrong done or enforced 


* 10 this doctrine illuſtrated, Hiltorical Law. tracts, 
tract 2. 


7 Sketches of the Hiſtory of Man, 1 vol. 4 p. 31. 


by 
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by a court of equity. It is inconſiſtent 
with the very conſtitution of this court, to 
do injuſtice, or to enforce it (a). 


- 


(a) The following caſe is an illuſtrious inſtance of 
this doctrine. A ſhip-cargo of negroes, young and 
old, being imported into Jamaica for ſale, Mr Wed- 
derburn purchaſed a boy not above twelve years of 
age, educated him for a houſe-ſervant, and em- 
' Ploy'd him as his ſlave while he continued in Jamai- 
ca. The negro being now fully grown, was brought 
to Scotland by his maſter, where he got a wife and 
had children. Never having received. any wages, he 
became uneaſy for want of means to maintain his 
family. He abſented, and endeavoured to procure 
money by a lawful employment. Mr Wedderburn - 
applied to the ſheriff of Perth to oblige his ſlave to 
return to him. The ſheriff found, © That ſlavery 
« is not recogniſed by the law of this kingdom, and 
« is inconſiſtent with the principles thereof; that 
« the regulations in Jamaica concerning ſlaves ex- 
«© tend not to this kingdom; and therefore repelled 
% Mr Wedderburn's claim to perpetual ſervice from 
*« the negro.” The cauſe being advocated to the 
court of ſcflion, was held to be of ſuch importance 
as to demand a hearing in preſence, The ſum of 
the argument for the negro was what follows. It 
was premiſed, that not one of the cauſes aſſigned by : 
writers for juſtifying ſlavery is applicable to the ne- 
gro in queſtion, It is not alledged that he was ta- 
ken captive in war; and he was too young for com- 
mitting any crime that deſerved ſo ſevere a puniſh- 
ment. As to conſent, it is not ſaid that he ever 
2 | CE conſented 
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conſented or ſhowed any willingneſs to be a ſlave. 
He could expect no redreſs in Jamaica; but when 
he came to a land of liberty, where he could hope 
for protection, he left his maſter, and aſſerted his - 
claim to be free. Now as all men are born free, 
and in a ſtate of independence, except upon their - 
parents, and as the negro in queſtion has done no 
act to deprive him of that valuable right, he is pro- 
tected by the law of nature, and by every principle 
of juſtice, from being made a ſlave. Slavery, it is 
true, is ſupported by the practice of Jamaica, But 
even ſuppoſing it to be authoriſed by the municipal 
law of that country, yet the judges in Scotland do 
not give blind. obedience to any foreign law. If a 
foreign decree or a foreign ſtatute be brought here 
for execution, our judges liſten cordially to any ob- 
jection in equity that may lie againſt it; and never 
interpoſe their authority for execution unleſs where 
it is founded on material juſtice, Mr Wedderburn 
can have no pretext other than the law of Jamaica 
for claiming this man as a flave, And as this claim 
is repugnant to the law of nature and to every: juſt 
principle, the court of ſeſſion would be acceſſory 
to a groſs wrong if they ſhould enforce that claim. 
Courts were inſtituted to make juſtice effectual, and 
never to tranſgreſs it. The court accordingly remit- 
ted the cauſe to the ſheriff; which in effect was re- 
fuſing to interpoſe their authority in behalf of Mr 
Wedderburn's claim. But they avoided the giving 
any opinion with reſpect to the law or practice of 
Jamaica, how far effectual by long cuſtom for the 
ſake of commerce. (15th January 1778, John 
 Vedderbury contra Joſeph * a negro.) 
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BOOK W. 


| _ our plan has been, to ſet 
forth the different powers of a 
court of equity; and to illuſtrate 
theſe powers by apt examples ſelected from 
various ſubjects where they could be beſt 
found. Our plan in the preſent book is, 
to ſhow the application of theſe powers to 
various ſubjects, handled each as an entire 
whole: and the ſubjects choſen are ſuch 
as cannot eaſily be ſplit into parts to be 
diſtributed under. the different heads for- 
merly explained. Beſide, as the various 
powers of a court of equity have been ſuf- 
ficiently illuſtrated, -as well as the prin- 
ciples on which they are founded, I thought 
it would be pleaſant as well as inſtructive 
to vary the method, by ſhowing the ope- 
ration of theſe powers upon particular ſub- 
jets. The firſt and ſecond books may be 
conſidered as theoretical, explaining the 
powers of. a court of equity: the preſent 
book is practical, ſhowing the application of 
theſe powers te to ſeveral W ſubjects. 


CHAP. 
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CHA F. 


What equity rules with reſpect to rents le- 
vied upon an erroneous title of pro- 


Perty. 


T Ith reſpect to land poſſeſſed upon 

an erroneous title of property, it 

is a rule eſtabliſned in the Roman law and 
among modern nations, That the true pro- 
prietor aſſerting his right to the land, has 


not a claim for the rents levied by the bona 


fide poſſeſſor, and conſumed. But though 
this ſubject is handled at large both by the 
Roman lawyers and by their commenta- 
tors, we are left in the dark as to the rea- 


ſon of the rule, and of the principle upon 


which it is founded. Perhaps it was 
thought, that the proprietor has not an 
action at common law for the value of the 
product conſumed by the bona fide poſſeſſ- 
or; or perhaps, that the action, as rigor- 
ous, is rendered ineffectual by equity. So 


far indeed it is evident, that 25 No title of 
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Tents which they had - reaſon to believe 
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— 


property can abſolutely be relied on, ſad 


would be the condition of land-holders, 


were they liable forty years back, for 


their own, and which without ſcruple they 
beſtow'd on procuring the neceſſaries an 
conveniencies of life. 

Though in all views the bona fide poſ- 
ſeſſor is - ſecure againſt reſtitution, it is 


however of importance to aſcertain the 
_ preciſe principle that affords him ſecurity; 


for upon that preliminary point ſeveral 
queſtions depend. We {hall therefore 
without further preface. enter inta me en- 


The poſſeſſor, as obſerved, muſt be pro- 


tected either by common law or by equi- 


ty. If common law afford to the proprie- 
tor a claim for the value of his rents con- 


ſumed, it muſt be equity correcting the 


rigor. of common law that protects the poſ- 


ſeſſor from this claim: but if the proprie- 
tor have not a claim at common law, the 
poſſeſſor has no occaſion for equity. The 


matter then is reſolvable into the follow- 
ing queſtion, Whether there be or be not 


a Claim at common law. And to this que- 


ſtion, 


\ 


£4. Ii. * AN'ERRONEOUS ri E. 139 
ſtion, which is ſubtile, we muſt lend at- | 
tention. 


Searching for materials to reaſon upon, 
what firſt occurs is the difference between 


natural and induſtrial fruits. The former, 


owing their exiſtence not to man but to 
the land, will readily be thought an ac- 
ceſſory that muſt follow the land. The 
latter will be viewed in a different light; 
for induſtrial fruits owe theif exiſtence to 
labour and induſtry, more than to land. 
Upon this very circumſtance does Juſtinian 
found the right of the bona fide poſſeſſor: 

„Si quis a non domino quem dominum 
eſſe crediderit, bona fide fundum eme- 
it, vel ex donatione, aliave qualibet ju- 
ſta cauſa, æque bona fide acceperit; 
naturali rationi placuit, fructus, quos 
percepit, ejus eſſe pro cultura et cura. 
Et ideo, ſi poſtea dominus ſupervenerit, 
et fundum vindicet, de fructibus ab co 
„ conſumptis agere non poteſt *,” And 
upon this foundation Pomponius pronoun- 
ces, that the bona fide poſſeſſor acquires 
right to the induſtrial fruits only : © Fru- 


* 


.CC 


* 6 35. Inftit, De rer. diviſione. 


S 2 - aw 


10 


140 OF RENTS LEVI ED UPON B. III. 


ctus percipiendo, uxor vel vir, ex re do- 

* nata, ſuos facit: illos tamen quos ſuis 
« operis adquiſierit, veluti ſerendo. Nam 
e & pomum decerpſerit, vel ex ſylva cedit, 
non fit ejus : ſicuti nec cujuſlibet bonæ 
„ fidei poſſeſſoris; quia non ex facto ejus is 
e fructus naſcitur*,” Paulus goes farther, 
He admits not any diſtinction between na- 
tural and induſtrial fruits; but is poſitive, 
that both kinds equally, as ſoon as ſepara- 
ted from the ground, belong to the bona 
fide poſſeſſor ; © Bonæ fidei emptor non 
* dubie percipiendo fructus, etiam ex a- 
« liena re, ſuos interim facit, non tantum 
„eos qui diligentia et opera ejus perve- 
nerunt, ſed omnes; quia quod ad fru- 
Rus attinet, loco domini pene eſt, De- 
nique etiam, priuſquam percipiat, ſtatim 
A ubi a ſolo ſeparati ſunt, bonæ fidei emp- 
& toris fiunt +.” * 
But now, after drawing ſo nigh in ap- 
| pearance to a concluſion, we ſtumble upon 
an unexpected obſtruction. Is the forego- 
ing doctrine conſiſtent with the principle, 


cc 
k. 


ct 


* * " 


; 21.45. De uſuris. 0 
+1 48. pr. De acquir, rer. dom. 
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Duod fatum ſolo cedit ſolo? If corns while 
growing make part of, the land, and con- 
ſequently belong to the proprietor of the 
land, the act of ſeparation cannot have the 
effect to transfer the property from him to 
another. And if this hold as to fruits 
that are induſtrial, the argument concludes 
with greater force if poſſible as to natural 
fruits. What then ſhall be thought of the 
opinions delivered above by the Roman 
writers? Their authority is great I con- 
feſs, and yet no authority will juſtify us 
in deviating from clear principles. The 
fruits, both induſtrial and natural, after 
ſeparation as well as before, belong to the 
Proprietor of the land. He has undoubted- 
ly an action at common law to vindicate 
the fruits while extant: and if ſo, has he 
not alſo a claim for the value after con- 
ſumption ? 

However prone to anſwer the ch g 
queſtion in the affirmative, let us however 
ſuſpend our judgement till the queſtion be 
fairly canvaſſed. It is indeed clear, that 
the fruits while extant, the percepti as well 
as pendentes, belong to the proprietor of 
the land, and can be claimed by a rei vin- 


dicab io 


We 
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dicatio (a). But is it equally clear, that the 
bona fide. poſſeſſor who conſumes the fruits 
is liable for their value? Upon what me- 
dium is this claim founded? The fruits 
are indeed conſumed by the poſſeſſor, and 
the proprietor is thereby deprived of his 
property: but it cannot be ſubſumed, that 
he is deprived of it by the fault of the 
poſſeſſor; for, by the ſuppoſition, the poſ- 
ſeſſor was in bona fide to conſume, and was 
not guilty of the ſlighteſt fault. Let us 
| endeavour to gather light from a ſimilar 
caſe. A man buys a horſe bona- fide from 
one who is not proprietor : upon urgent 
buſineſs he makes a very ſevere journey; 
and the horſe, unable to ſupport the fa- 
tigue, dies. Is the purchaſer anſwerable 
for the value of the horſe? There is no 
principle upon which that claim can be 
founded. In general, a proprietor depri- 
ved of his goods by the fact of another, 
cannot claim the value upon any prin- 
ciple but that of reparation: but it is a 
rule eſtabliſhed both 3 in the law of nature i 


(a) Whether he may not in equity be liable for 
ſome recompence to the perſon by whoſe labour the 
induſtrial fruits were raifed, is a different queſtion. 


and 
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and in municipal law, That a man free 
from fault or blame, is not liable to re- 


pair any hurt done by him: one in all re- 


ſpects innocent, is not ſubjected to repa- 
ration more than to puniſhment *, And 
thus it comes out clear, that there 1 is no ac- 


tion at common law againſt the bona fide. 


poſſeſſor for the value of the fruits he con- 
ſumes: ſuch an action muſt reſolve into a 

claim of damages, to which the innocent 
cannot be ſubjected. c 


And if bona. fides protect the pollelſor 


when he himſelf conſumes the fruits, it 


will equally protect his tenants. A man 


who takes a leaſe from one who is held to 


be proprietor of the land, is in bona fide as 
well as his landlord. The fruits, therefore, 
' that the tenant conſumes or diſpoſes of, will 
not ſubject him to a claim of damages; 


and if the proprietor have no claim for their 


value, he can as little claim the rent paid 
for them. | 


As common law 3 not an action in 


this caſe, equity is ſtill more averſe. The 
proprietor no doubt is a loſer; and, 


which is a more material circumſtance, 


* 7 


See Sketches of the Hiſtory of Man, vol. 4. p. 7s 
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what he loſes is converted to the uſe of the 
Bona fide poſſeſſor. But then, though the 
proprietor be a loſer, the bona fide poſſeſſor 
is not a gainer: the fruits or rents are 
conſumed upon living, and not a veſtige 
of them remains (a). Thus, equity rules 
even where the claim is brought recently. 
But where it is brought at a diſtance of 
time, for the rents of many years, againſt 
a poſſeſſor who regularly conſumed his an- 
nual income, and had no reaſon to dread 
or ſuſpect a claim, the hardſhip is ſo great, 
that were it. founded in common law, the 

bona fide poſſeſſor would undoubtedly be 
_ relieved by equity. 

What is now ſaid ſuggeſts ether; caſe. 
Suppoſe the bona fide poſſeſſor to be locuple- 
| tior by the rents he has levied. It is in 
moſt circumſtances difficult to gaſcertain 
this point: but circumſtances may be ſup- 

poſed that make it clear. The rents, for 
example, are aſſigned by the bona fide poſ- 
ſeſſor for payment of his debts: the cre- 
ditors continue in poſſeſſion till their claims 


(a) The bona fide poſſeſſor cannot be reached by 
an af in rem verſum ; for this action takes place 
only where the goods applied to my uſe are known 
by me to belong to anather. 


5 | are 
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are extinguiſhed ; and then the true pro- 
prietor diſcovering his right, enters upon 
the ſtage. Here it can be qualified, that 
the bona fide poſſeſſor is locupletior, and that 
he has gained preciſely the amount of the 


debts now ſatisfied and paid. Admitting 


then the fact, that the bona fide poſſeſſor is 
enriched by his poſſeſſion, the queſtion is, 
Whether this circumſtance will ſupport a- 
ny action againſt him. None at common 
law, for the reaſon above given, that there 
is nothing to found an action of repara- 
tion or damages in this caſe, more than 


where the rents are conſumed upon living. 


But that equity affords an action is clear; 


for the maxim, Nemo debet locupletari alie- 


ng jacturaà is applicable to this caſe in the 
ſtricteſt ſenſe: the effects of the proprietor 
are converted to the uſe of the bona fide 
poſſeſſor: what is loſt by the one, is gain- 
ed by the other ; and therefore equity lays 
hold of that gain ro make up the loſs. 


This point is fo evidently founded on e- 
gquity, that even after repeated inſtances 


of wandering from juſtice in other points, 
I cannot help teſtifying ſome ſurpriſe, that 


the learned Vinnius, not to mention Voet 


and other commentators, ſhould reje& the 


"VOL, Mo © * proprietor's 
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proprietor's claim in this caſe, And I 


am the more ſurpriſed, that in this opi- 


nion they make a ſtep no leſs bold than un- 
common, which is, to deſert their guides 
who paſs for being infallible, I mean the 
Roman lawyers, who juſtly maintain, that 
the bona, fide poſſeſſor is liable quatenus lo- 
cupletior. “ Conſuluit ſenatus bonæ fidei 
poſſeſſoribus, ne in totum damno adfici- 
antur, ſed in id duntaxat teneantur in 
quo locupletiores facti ſunt. Quem- 
cunque igitur ſumptum fecerint ex he- 
reditate, ſi quid dilapidaverunt, perdi- 
derunt, dum re ſua ſe abuti putant, non 
przſtahunt : nec ſi donaverint, locuple- 
tiores facti videbuntur, quamvis ad re- 
munerandum fibi aliquem naturaliter 
obligaverunt .“ 

Where the bona fide poſleſſor becomes 
locupletior by extreme frugality and parſi- 


cc 
cc 


** 


cc 
(4 
cc 


cc 


mony, it may be more doubtful whether 


a claim can lie againſt him, Ir muſt ap- 
pear hard, that his ſtarving himſelf and 


his family, or his extraordinary anxiety to 
lay up a ſtock for his children; ſhould ſub- 


ject him to a claim which his prodigality 


ntl 7 25:4 11, De hered. pet. 


would 
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would free him from; and yet cannot ſee 
that this conſideration will prevent the o- 
peration of the maxim, Nemo debet locuple- 
tari aliena jattura, 

The foregoing diſquiſition is not only 
curious but uſeful. Among other things, 
it ſerves to determine an important que- 
ſtion, Whether : bona fides, which relieves 

the poſleſlor from accounting for the rents, 
will at the ſame time prevent the imputa- 
tion of theſe rents toward extinction of a 
real debt he has upon the land. A man, 
for example, who has claims upon an e- 
ſtate by infeftments of annualrent, adju- 
dications, or ſuch like, enters into poſſeſ- 
ſion upon a title of property, which he be- 


lieves unexceptionable. When the lame- 


neſs of his title is diſcovered, his bona fides 
will ſecure him from paying the rents to 
the true proprietor : but will it alſo pre- 
ſerve his debts alive, and ſave them from 
being extingutſhed by his. poſſeſſion of the 
rents? The anſwer to this queſtion de- 
pends upon the point diſcuſſed above. If 


the Proprietor , have, at common law tho”. 


Not in equity, a claim for the value of the 
rents conſumed by the bona ſide poſſeſſor, 


| . value, as appears to me, muſt go in 
: extinction. 


1 if 
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_ extinction of the debts affecting the ſub- 
jet. For where the proprietor, inſtead of 
demanding the money to be paid to him- 
ſelf, inſiſts only, that it ſhall be apply'd 
to extinguiſh the real incumbrances; e- 
quity interpoſeth not againſt this demand, 

which 1s neither rigorous nor unjuſt : and 
if equity interpoſe not, the extinction muſt 
take place. If, on the other hand, there 
be no claim at common law for the value 
of the rents conſumed, I cannot perceive 
any foundation for extinguiſhing the real 
debts belonging to tlie poſſeſſor; unleſs 
the following propoſition can be maintain- 
ed, That the very act of levying the rents 
extinguiſhes 1% facto theſe debts, without 
neceſſity of applying to a judge for his in- 
terpoſition. This propoſition holds true 

where a real debt is the title for levying 
the rents; as, for example, Where they 
are levied upon a poinding of the ground, 

or upon an adjudication completed by a; 
decree of mails and duties. But it cannot 


huold in the caſe under confideration ; be- 


cauſe, by the very ſuppoſition, the rents are 

levied upon a title of property, and not by 

virtue of the real debts. | 

{ illuſtrate this a by ating 5 fol- 
: lowing. 
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lowing caſe. An adjudger infeft enters 
into poſſefſion of the land adjudged after 
the legal is expired, conſidering his adju- 


dication to be a right of property. After 


many years rn the perſon againſt 


whom the oe was led, or his 
heir, claims the property; urging a de- 


fect in the adjudication which prevented 


expiration. of the legal. It is decreed ac- 


cordingly, that the adjudication never be- | 


came a right of property, but that the le- 


gal is {till current. Here it comes out in 


fact, that the land has all along been poſ- 
ſeſſed upon the title of a real debt, extin- 
guiſhable by levying the rents, though by 


the poſſeſſor underſtood to be a title of 
property. Even in this caſe, the levying | 


the rents will not extinguiſh the debt. I 
give my reaſon. To extinguiſh a debt by 
voluntary payment two acts muſt concur; 
firſt, delivery by the debtor in order to 
extinguiſh the debt; and, next, accept- 


ance by the creditor as payment. In legal 
payment by execution there muſt alſo be 


two acts; firſt, the rent levied by the cre- 
ditor in order to be apply'd for payment 
of the debt; and, next, his holding, the 


ſame as payment: neither of which acts 


are 
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are' ; NTT in the caſe under conſideration, 
The rent is levied, not by virtue of exe- 
cution in order to - extinguiſh a debt, but 
upon a title of property: neither is the 
rent received by a creditor as payment, 
but by a man who conceives 5 to be 
: W e „„ 
The foregoing e which bath 
of i its intricacy is drawn out to a confider- 
able length, may be brought within a nar- 
row compaſs. A. bona fide poſſeſſor who le- 
vies and conſumes. the rents, is not liable 
do account to the proprietor whoſe rents 
they were; nor is ſubjected to any action 
whether in law or in equity; and for that 
reaſon his poſſeſſion of the rents will not 
extinguiſh any debt in his perſon affecting 
the ſubject. But if it can be ſpecified that 
he is locupletior by his poſſeſſion, that cir- 
cumſtance affords to the proprietor a claim 
againſt him in equity; of which the pro- 
prietor may either demand payment, or 
inſiſt that the ſum be applied for extin- 
guiſhing the debts upon the ſubject, + 
In theſe concluſions I have been forc'd 
to differ from the eſtabliſhed practice of 
the court of ſeſſion, which indeed protects 
the bona oe pot from payment; but 
©. | = always, 
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always holds the poſſeſſion as ſufficient to 
extinguiſh the real debts belonging to the 
poſſeſſor. But I have had the leſs reluc- 
tance in differing from the eſtabliſhed 
practice, being ſenſible that this matter 
has not been examined with all the accu- 
racy of which it 1s ſuſceptible. 'In parti- 


cular, we are not told upon what ground | 


the praQtice is founded: and if it be found- 
ed on the ſuppoſition that the proprietor 
has a legal claim for his rents levied by 
the bona fide poſſeſſor, I have clearly pro- 


ved this a ſuppoliion. to * no Wund f 


tion. 


Another important queſtion has a near 
analogy to that now diſcuſſed. If the bo- 


na fide poſſeſſor have made conſiderable | 


improvements upon the ſubject, by which 
its value is increaſed, will his claim be ſuſ- 


tained as far as the proprietor is benefited 


by theſe improvements, or will it be com- 
penſated by the rents he has levied? Keep- 
ing in-view what 1 is ſaid upon the forego- 


ing queſtion, one will readily anſwer, that 


the proprietor, having no claim for the 
rents levied and conſumed by the bona fide 
poſſeſſor, has no ground upon which to 
ne compenſation : : But upon a more 


- narrow 
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narrow inſpection, we perceive, that this 
queſtion depends upon a different principle. 
It is a maxim ſuggeſted by nature, That 
reparations and meliorations beſtowed up- 
on a houſe or upon land ought to be de- 
fray'd out of the rents. Governed by this 
maxim, we ſuſtain no claim againſt the 
proprietor for meliorations, if the expence 


exceed not the rents levied by the bona fide 
poſſeſſor. It is not properly compenſa- 


tion; for the proprietor has no claim to 


found a compenſation upon. The claim 


is rejected upon a different medium: the 


rents while extant belong to the proprietor 


of the land: theſe rents are not conſu- 
med, but are beſtowed upon meliorations; 


and the bona fide poſſeſſor who thus em- 


ploys the proprietor's money, and not a 
farthing of his own, has no claim either 
in law or in equity. Such accordingly is 
the determination of Papinian, the moſt 
folid of all the Roman writers: Sump- 
ba tus in prædium, quod alienum eſſe ap- 
Hate, a bona fide poſſeſſore facti, ne- 
ee ab eo qui prædium donavit, neque 
a domino peti poſſunt: verum excep- 
tione doh poſita, per officium judicis æ- 
* quitatis ratione ſervantur; ſeilicet fi 

i - "0 fructuum 


Ch. 1 AN ERRONEOUS TITLE. 153 


fructuum ante litem conteſtatam percep- 
torum ſummam excedant. Etenim, ad- 
miſſa compenſatione, ſuperfluum ſump= 
tum, meliore prædio facto, dominus re- 
ſtituere cogitur “ “ 


, os ae 


Powers of a court of equity with reſpect to 
a conventional penalty. 


penal ſum is inſerted in a bond or 

obligation as a ſpur on the debtor to 
perform. With reſpect to an obligation ad 
factum pr eſtandum, no law can compel the 
vbligor to perform, otherwiſe than indi- 
rectly by ſtipulating a penal ſum in caſe 
of failure. This is explained by Juſtinian 
in the following words. Non ſolum res 
te in ſtipulatum deduci poſſunt, ſed etiam 
facta; ut fi ſtipulemur aliquid fieri vel 


” non fer, Et in Haine ſtipulationi- 


* J. 00 De rei vindicatione. | 
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bus optimum erit pœnam ſubjicere, ne 
e quantitas ſtipulationis in incerto fit, ac 
neceſſe fit actori probare quod ejus in- 
* terfit. Itaque fi quis, ut fiat aliquid, 
* ſtipuletur ; ita adjici pœna debet, /+ ita 
« factum non erit, tunc pænæ nomine decem 
* aureos dare ſpondes *,” This ſum comes 
in place of the fact promiſed to be done; 
and when paid relieves from performing 
the fact. The only thing that a court of 
equity has to mind with reſpect to a ſti- 
pulation of this kind, is, that advantage 
be not taken of the obligant to engage him 
for a much greater ſum than the damage 
on failure of performance can amount to. 
If exorbitant, it is ſo far penal, and will 
be mitigated by the court. But unleſs the 
exceſs be conſiderable, the court will not 
readily interpoſe. Thus, a farm being let 
to a tenant under the condition, that if he 
entered not, he ſhould pay a year's rent ; 
the whole was decreed againſt him on bs 
failure: for the landlord's damage might 
have amounted to a year's rent f. 

As payment of a bond for money can 
be compelled by legal ee the penal 


cc 


= $7. Inſt, De verb. oblig, 
+ Durie, 15th July 1637, Skene, 


clauſe 
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clauſe in ſuch a bond differs from the for- 
mer. In our bonds for borrowed money, 
the debtor 1s taken bound to pay the prin- 
cipal and intereſt, and © to pay over and 
above a fifth part more of liquidate ex- 
„ pences in caſe of failzie.”” This lump 
ſum 1s a modification or liquidation of the | 
damage the creditor may happen to ſuffer | 
by delay of payment, advantageous to 
both parties by ſaving the trouble and ex- 

pence of proving the quantum of the da- 
mages. Here, as in the former caſe, if = 
the penal ſum correſpond in any moderate 
degree to the damage that may enſue from | 
the delay, equity will not interpoſe. But | 
as money-lenders in Scotland were net 
| 


long ago in condition to give law to the 

borrowers, their practice was to ſtipu- | 

late exorbitant ſums as. liquidate expen- | 

ces, Which, as rigorous and. oppreſſive, are | 
- always mitigated in equity. * The court 
af ſeſhon (ſays Lord Stair) modifies ex- 
. ©, orbitant penalties in bonds and con- 
tracts, even though they bear the name 
©. of liquidate expences with conſent of the 
parties, which neceſſitous debtors yield 
E to. Theſe the Lords retrench to the 

= op.  * veal. | 
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“ real expence and damage of the par- 
„ ties . This penal ſum is now con- 
ſtantly made the fifth part of the princi- 
pal ſum; from which our ſcribes never 
ſwerve, though nothing can be more ab- 


ſurd. It is commonly no leſs expenſive to 


recover L. 5 than to recover L. 5000; yet 
in the former the penalty is no more but 
twenty ſhillings, in the latter no leſs than 
L. 1000. How diſproportioned are theſe 


ſums to their deſtined - purpoſe? and yet 


for preventing ſuch inequality the court 


of ſeſſion has not hitherto ventured to in- 


terpoſe. Why not an act of ſederunt, con- 
fining the penalty in a bond to L. 100, or 
ſome ſuch moderate ſum, Waere great 
the principal may be? 

An Engliſh double bond 8 the effect 


of a conventional penalty, It was origi- 


nally intended to evade the common law, 
which prohibits the taking intereſt for 


money. That prohibition is no longer in 
force: the double bond however is conti- 
nued, as it fupplies the want of a conven- 


tional penalty. The penal ſum is upon 


failure due at common law; but in equi- 
ty it is reſtricted to damages. After the 


® Book 4. tit, Te: 8 
cc day. 
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% day of payment, the double ſum be- 
“ comes the legal debt; and there is no 
* remedy againſt ſuch penalty, but by ap- 
* plication. to a court of equity, which re- 


* lieves on payment of principal, Intereſt, 


and coſts *.“ 


A debtor whe by Ke of paphent 


dra ws a proceſs upon him, and has no de- 
fence that he can urge bona fide, muſt ſub- 
mit to the penalty reſtricted to the pur- 
ſuer's expence. No other excuſe will avail 
him. Failure is often occaſioned by want 
of money: but were ſuch an excuſe ad- 
mitted, it would never be wanting; and 
the conventional penalty would loſe its ef- 
fect. Impriſonment on ſuſpicion of trea- 
ſon would not be ſuſtained as an excuſe, 
were the debtor even refuſed the uſe of pen, 
ink, and paper, to requeſt aid from his 


friends. The creditor goes on with all the 


artillery of the law; and muſt have his 
expences out of the penalty, becauſe the 


misfortune of his debror cannot affect 


him. 


The only doubt is, . the 4805 or 


. his heir, truſting to a defence in appear- 
* New abridgement of the law, vol. 3. p. 691. 
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ance good, ventures to ſtand a proceſs, 
and at laſt is over-ruled; whether the cre- 
ditor be intitled to the modified penalty. 
This queſtion merits a deliberate diſcuſ- 
fion; in order to which, it will be necef- 
ſary to examine what ground there is for 
coſts of ſuit, abſtracting from a conven- 
tional penalty. Any voluntary wrong is 
a foundation for damages, even at com- 
mon law; but a'man free from fault 'or 
blame, is not liable for damages, or liable 
to repair any hurt he may have occafion- 
ed *; ' whence it follows, that there is no 
foundation even at common law, for ſub- 
| jecting to coſts of ſhir a defendant who is 
in bona fde. Equity is ſtill more averſe 
from ſubjecting an innocent perſom co da- 
mages; and conſidering the fallibility of 
man, his caſe would be deplorable, were 
he bound to repair all the hurt he may oc- 
caſion by an error or miſtake. What chen 
ſhall be faid of the act 144. part.” 592, 
appointing, That damage, intereſt, and 
1 expences of plea, be admitted by all 
. judges, and liquidated in the deeree, 
<« whether condemnator or abſolvitor } 28 


. See the chapter immediately foregoing, 


If 
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If this regulation could ever be juſt, it muſt 
have been among a plain people, governed 
by a few ſimple rules of law, ſuppoſed to 


be univerſally known. Law, in its pre- 


ſent ſtate, is too intricate for preſuming 
that every perſon who errs is in mala fide ; : 


and yet, unleſs mala fades be preſumed in 


every caſe, the regulation cannot be n 
fied. 


le things 1 nd; we pro- 
3 examine, whether a defendant who 


is in hona fide can be ſubjected to coſts by 


virtue of a conventional penalty. Suppoſe 
a defence urged againſt payment, fo doubt- 
ful in law as to divide the judges, who at 
laſt give it againſt the defendant by the 
narroweſt . plurality: Or ſuppoſe the cauſe 
to depend on an obſcure fact requiring a 
laborious... inveſtigation.; as where I owe 
L. 1000 by bond to my brother, who dies 
without children, ſo far as known to, his 


relations, A woman appears with an in- 


fant, alledging a private marriage. I ſtand 
a proceſs: the proof, drawn out to a great 

length, Appears: ſtill dark and doubtful : 

' Judgement is at laſt pronounced againſt 

me by a plurality, Will juſtice permit'me 


to be loaded with an immenſe ſum of coſts 
for 


ee NE ad woe nr mr” ener — 


160 EqQuiTY WLTH RESPECT TO B. III. 


for not ſubmitting to the claim without 
trial? To extend a conventional penalty 
to ſuch caſes, would be in effect to puniſh. 
men, for adhering, after the beſt advice, 
to what appears their rights and privileges: 
the grievance would be intolerable. Ma- 
ny a man, through the dread of coſts, 
would be deterred from inſiſting on a juſt 
defence, and tamely ſubmit to be wronged. 
It appears therefore clear, that to extend 
againſt a bona fide defendant the penal 
clauſe in a bond, would be rigorous and 
unjuſt. And to make it ſtill more clear, 
put the following queſtion. Let us ſup- 
poſe, that in a bond of borrowed money 
the debtor is taken expreſsly bound to pay 
the coſts of ſuit, however plauſible his de- 
fence may be, however ſtrong his bona fi- 
des: would not ſuch a clauſe; be rejected 
by the court of ſeſſion as exacted om a 
neceſſitous debtor by a rigorous and op- 
preſſive creditor ? If the a | be an- 
ſwered in the affirmative, which cannot 
be doubted, the neceſſary conſequence is, 
that the penal clauſe, in its ordinary ſtyle, 
cannot be underſtood to have that mean- 
ing. 2 5 | 
RYE CS But 
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But at that rate, it will be urged, a con- 
ventional penalty is of no uſe to the credi- 
tor where it is moſt needed, namely, in a 
proceſs for recovering payment; that if 
the debtor be in bona fide, the penalty will 
not reach him; and if he be litigious, that 
there is no uſe for the penalty, as he is 
ſubjected to coſts at common law. I an- 
ſwer, That the penal clauſe is of uſe even 
in a proceſs, Litigioſity muſt be evident 
to infer coſts at eommon law; but the 
ſlighteſt fault, or even doubt, on the de- 
fendant s part, though far from amonnt- 
ing to litigioſity, will ſubject him to the 
modified penalty. And Lord Stair accor- 
dingly, in the paſſage partly quoted above, 
ſays; © That in liquidating the purſuer's 
on expence, the Lords take ſlender proba- 
tion of the true expence, and do not 
conſider whether it be neceſſary or not, 
provided i it exceed not the ſum agreed 
on; whereas in other caſes they allow 


no expence but what 1 is neceſſary or pro- 
= fitable.“ 
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What obligations and legacies ane ta 
heirs, | 


F the obligee's midi be named in the 
L obligation, they will ſucceed whether 
he die before or after the term of payment, 
becauſe ſuch 1 is the will of parties. The 
| preſent quettion relates to obligations where 
the obligee's heirs are not named. Such 
obligations by the common law tranſmit 
not to heirs; becauſe the common law re- 
gards what is ſaid to be the only proof of 
will!: but equity is not ſo peremptory nor 
ſuperficial. It conſiders, that in human af- 
fairs errors and omiſſions are frequent, and 
that words are not always to be abſolutel; 
relied on : it holds indeed words to be the 
| beſt evidence of will, but not to be the only 
evidence. If therefore any ſuſpicion lie, 
that the will is not preciſely what is ex- 
preſſed, every rational circumſtance is laid 
hold of to aſcertain, with all the accuracy 
poſſible, 
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poſſible, what really was the will of the 
granter, or of the contractors *. 

With reſpect to this point, the motive 
that produced the obligation is one capital 
circumſtance. Where there is no motive 
but good-will merely, the words are ſtrit- 
ly adhered to; as there is nothing to infer 
that more was intended than is expreſſed. 
Therefore my gratuitous promiſe of a ſum 
to John, is void at common law, if he die 
without receiving payment; for as heirs 
are not named, they have no claim. Nor 
in equity have they any claim, if the ob- 
ligee die before the term of payment. But 
where the obligee ſurvives the term with- 
out receiving payment, his heirs have a 
good claim upon the following rule in e- 
quity, That what ought to have been done 
18 held as done . If payment had been 
made, as ought to have been done, at the 
term ſpecified in the deed, the ſum would 
have been an addition to the ſtock of the 
obligee, which would have accrued to his 

repreſentatives; and it would be a reproach 
to juſtice, were they left to ſuffer by the 


* See vol. 1. p. 201. 202. | 
F ves Elucidations of Common and Statute law, p- 62. 
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obſtinacy or neglect of the obligor. It 
would be a reproach. ſtill greater, that the 
obligor's fault in poſtponing payment 
{hould liberate him from his obligation. 
The ſum is, In a deed flowing from a 
motive of pure benevolence, the granter's 
will muſt govern, which is underſtood to 
be in favour of the grantee only, if heirs 
be not mentioned. In commercial obliga- 
tions, on the contrary, where there is qaid 
pro quo, the obligee's will governs; and he 
is underſtood to purchaſe for his heirs as 
well as for himſelf, if the contrary be not 
expreſſed. The not mentioning heirs is an 
omiſſion, which will be ſupplied by a court 
of equity; as juſtice will not permit the 
obligor to enjoy the valuable conſideration 
without performing the equivalent paction- 
ed. Thus, a bond for borrowed money, 
though the creditor only be mentioned, 
and not heirs, deſcends to his heirs, where 
he dies before the term of Payment, as well 
as after. 

Men are bound to educate their children 
till they be able to provide for themſelves; 
and any further proviſion is underſtood to 
be gratuitous. Hence, a bond of provi- 
ſion to children is deemed a gratuitous 

deed; 
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deed; and for that reaſon, if the children die 
before the term of payment, equity gives 
no aid to their heirs. If heirs be named in 
the bond, they have right at common law: 
if not named, neither equity nor common 
law gives them right. Thus, in a contract 
of marriage certain proviſions being allot» 
ted to the children, the portions of the 
males payable at their age of twenty-one 
years, and of the females at eighteen, with- 
out mentioning heirs or aſſignees; the aſ- 
ſignees and creditors of ſome of the chil- 
dren who died before the term of payment, 
were judged to have no right *. I cannot 
ſo readily acquieſce in the following deci- 
ſion, where a bond of proviſion payable to 
a daughter at her age of fourteen, and to 
her heirs, executors, and aſſignees, was voids 
ed by her death before the term of pay- 
ment T. The addition of Heir, executors, 
and aſſignees, was thought to regard the 
child's death after the term of payment; 
and not to be an indication of the grant- 
er's- will that the bond ſhould be effectual 
though the child died before the term of 


N Fa, Stair, January 17. 1665, Edgar contra Edgar. 
+ Stair, February 22, 1677, Belſches contra Belſches. 
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payment. The clauſe, I admit, is capable 
of that reſtricted meaning: but I can find 
no reaſon for this reſtriction; and in all 
caſes it is ſafeſt to give words their natu- 
ral import, unleſs it be made clear that the 
granter's meaning was different, And 
accordingly Chalmers having ſettled his e- 
Nate upon his nephew, with the burden 
of a ſum certain to. Iſabel Inglis, wife of 
David Millar, and to her heirs, executors, 
or aſſignees, payable year and day after 
his death, with intereſt after the term of 
payment; and Ifabel having died before 
Chalmers, leaving a ſon who ſurvived him; 
the ſum was decreed to that ſon as a condi- 
tional inſtitute *, _ n 1% (e. 

Even a bond of proviſion, or m _ 
tuitous deed, will deſcend to heirs, as above 
ſaid, if ſuch was the granter's intention. 
Nor is it neceſlary in equity that ſuch in- 
tention be expreſſed in words: it is ſuffi- 
cient that it be made evident from circum- 
ſtances. 

. What is ſaid above ſeems a more clear 
und ſatisfactory reaſon for excluding heirs 
where the creditor in a bond of provifion 
dies before the term of payment, than 


e Millar contra Inglis, July 16. 1760. 
| | | what 
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what is commonly aſſigned, that the ſum 
in the bond, being deſtined as a ſtock for 
the child, ceaſes to be due, ſince it cannor 
anſwer the purpoſe for which it was in- 
tended. Were this reaſon good, it would 
Hold equally whether the child die before 
or after the term of payment; and there- 
fore in proving too much it proves no- 
thing. 

In what caſes a legacy deſcends to heirs, 
is a queſtion that takes in a great variety 
of matter. To have a diſtinct notion of 
this queſtion, legacies muſt be divided in- 
to their different kinds. I begin with the 
legacy of a corpus. The property here is 
transferred to the legatee ih½ facto upon 
the teſtator's death. The reaſon is, that 
will ſolely muſt in this caſe have the effect 
to transfer property, otherwiſe it could ne- 

ver be transferred from the dead to the li- 
ving : a proprietor after his death cannot 
make delivery; and no other perſon but 
the proprietor can make a legal delivery. 
Now if the legatee be veſted in the property 
of the ſubject legated, it muſt upon his 
death deſcend to his heirs even by common 
aW. —_ 

But what if the legatee die before the 
teſtator ? In this caſe the legacy is void. 
Oo - TT 
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The teſtator remains proprietor till his 


death, and the ſubject legated cannot by 


his death be transferred to a perſon who is 
no longer in exiſtence. Nor can it be tranſ- 
ferred to that perſon's heirs, becauſe the 


reſtator did not exert * act of will in their 


favour. 

The next caſe I put is of a ſum of; mo- 
ney legated to Titius. A legacy of this 
ſort, giving the legatee an intereſt in the 
teſtator's perſonal eſtate, and intitling him 
to a proportion, veſts in the legatee 2p/o 


fafo upon the teſtator's death. And for 


the ſame reaſon that is given above, the le- 


gacy even at common law will tranſmit to 


heirs, if the legatee ſurvive the teſtator; if 
not, it will be void. But what if the le- 
gacy be ordered to be paid at a certain 
term? It is ta be conſidered, whether the 
term be added for the benefit of the teſta- 
tor's heir, in order to give him time for 


preparing the money; or whether it be 


added to limit the legacy. A term for pay- 
ment given to the teſtator's heir, will not 
alter the nature of the legacy, nor prevent 
its veſting 3 in the legatee upon the teſtator's 
death; and conſequently ſuch a legacy will 
tranſmit to heirs, even where the legatee 
dies before the term of payment, provided 
* 55 
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he farnies the reſtator. Dies cedit etſi non 
venerit. But where the purpoſe of na- 
ming a term for payment is to limit the 
legacy, the legatee's death before that term 
will bar his heirs, becauſe he himſelf had 
never any right. Here dies nec cedit nec 
venit, In order to determine what was 
the intention of the teſtator in naming a 
day for payment, the rule laid down by 
Papinian is judicious : Dies incertus condi- 
twonem in teftamento facit k. A day certain 
for performance is commonly added in fa- 
vour of the teſtator's heir, in order to give 
him time for providing the money. An 
uncertain day reſpects commonly the con- 
dition of the legatee; as where a legacy is 
in favour of a boy to be claimed when he 
arrives at eighteen years of age, or of a 
girl to be claimed at her marriage. In ſuch 
inſtances, it appears to be the will of the 
teſtator, that the legacy ſhall not veſt be- 
fore the term of payment. The dies incer- 
tus is faid to make the legacy conditional; 
not properly, for the naming a day of pay- 
ment, certain or uncertain, is not a condi- 
tion. But as the uncertain term for pay- 


2 1. : 5. De condition, et PRE 
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ment has the effect to limit the legacy in 
the ſame manner as if it were conditional; 
for that reaſon, the uncertain term is ſaid 
to imply a condition, or to make the lega- 
ey conditional. 

A third ſort of legacy is where the te 
ſtator burdens his heir to pay a. certain, 
ſum to Titius fingly, without rhe addition 
of heirs. The. heirs at common law have 
No right even where Titius ſurvives the te- 
ſtator, becauſe there is not here, as in the 
former caſes, any ſubject veſted in Titius 
to deſcend to his heirs; nor can heirs, at 
common law, claim upon an obligation 

which is not in their favour. But equity 
ſuſtains an action to them : for no day be- 
ing named, the death of the teſtator is the 
term of payment; and equity will not ſuf- 
fer the teſtator's heir to profit by delaying 
payment. Where a term of payment is 
added by the teſtator, the caſe becomes the 

ſame with that of a gratuitous obbgation 
5 inter Vive, 
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Arreſtment and proceſs of forthcoming. . 


rrent coin is the only legal ſubject 
for payment of debt, which accor- 
dingly the creditor is bound to accept of. 
Sometimes however, for want of current 
coin, the creditor ſubmits to take ſatisfac- 
tion in goods; and ſometimes he is put off 
with a ſecurity, an aſſignment to rents, for 
example, or to debts, which empowers 
him to operate his payment out of theſe 
ſubjects. Legal execution, copying vo- 
luntary acts between debtor and creditor, 
is of three kinds. The firſt, compelling 
payment of the debt, reſembles voluntary 
payment. This was the caſe of poinding 
in its original form *; and it is the Kaſe 
of a decree for making corpora forthcoming, 
as will be ſeen afterward, The ſecond. re- 


* Hiſtorical Law. tracts, tract 10. 
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ſembles voluntary acceptance of 3 for 
ſatisfying the debt; which is the caſe of 
poinding conc to our preſent practice. 
The goods are not fold as originally; but 
after being valued, are delivered ipſa cor- 
pora to the creditor. The third reſembles 
a voluntary ſecurity : it gives the creditor 
a ſecurity upon his debtor's funds, and 
enables him to operate his payment accor- 
dingly. This is the caſe of an adjudica- 
tion during the legal; which empowers 
che creditor to draw payment out of the 
debtor's rents by a decree of mails and du- 
ties againſt the tenants. A decree for ma- 
king forthcoming ſums of money due to 
the debtor, is of the ſame nature: it is a 
ſecurity only, not payment; and conſe- 
quently, if my debtor, againſt whom the 
decree of forthcoming is obtained, prove 
inſolvent, the ſum is loſt to me, not to my 
creditor who obtained the decree: his ſe- 
curity indeed is gone; but the debt which 

waz ſecured remains entire. 9 5 
| So much for preliminaries. And as to 
the ſubject of the preſent chapter, 1 be- 
gin with the ſeveral kinds of arreſtment. 
The firſt 1 ſhall mention is that which pro- 
ceeds on a judicial order to ſecure the ꝓer- 
| ſon 
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ſon of one accuſed of a crime. The next 
is. for ſecuring moveable effects in the 
| hands of the poſſeſſor, till: the property be 
determined. This arreſtment, termed re: 
fervande cauſa, is a ſpecies of ſequeſtra- 
tion: it is a ſequeſtration in the hands of 
the poſſeſſor. The goods are thus ſecured 
till the property be determined; and the 
2 declared proprietor takes poſſeſſion 
via. facti. A third arreſtment is that which 
18 preparatory to a proceſs of forthcoming 
raiſed by a creditor for recovering payment 
out of his debtor's moveables, whether cor- 
bora or debita. 

A debtor's corporeal moveables in i is 
own poſſeſſion are attached by poinding, 
correſponding to the Levari facias in Eng- 
land. But where fuch moveables are in 
the poſſeſſion of any other, and the parti- 
culars unknown, there can be no place for 
poinding. The creditor obtains a warrant 
or order from a proper court to arreſt them 
in the hands of the poſſeſſor, to hinder him 
from delivering them up to the proprietor. 
The ſervice of this order is termed an ar- 
reſiment; and the perſon upon whom it is 
ſerved is termed the arreſtee. The firſt ſtep 
of the proceſs of forthcoming conſequent 

$4 | upon 
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upon the arreſtment is an order to ſell the 
goods ſecured by the arreſtment. The 
price is delivered to the creditor for his 
payment; and the debt is thereby extin- 
guiſhed in whole or in part, which com- 
pletes the proceſs. A proceſs of forthco- 
ming upon ſums arreſted is in the ſame 
form; with this only difference, that in- 
ſtead of felling corpora, a decree of forth- 
coming goes out againſt the arreſtee, and 
payment is recovered from him according- 
ly. 

An arreſtment of this kind ; is not to be 
conſidered as neceſſary to found a proceſs 
of forthcoming. This proceſs is founded 
on common law, and may proceed with- 
cout an arreſtment ; which will-appear from 
the following conſideration, If I have not 
money to pay my debt, I ought to convey 
to my. creditor what other things I ar ma- 


ſter of, that he may convert, them into mo- 


ney for his payment, If I refuſe-to do 
him that act of juſtice, a court of law will 
interpoſe, and do what ! ought to have 
done. The court will adjudge my land to 
belong to him; or they will ordain my ef- 
fects to be made forthcoming to him. An 


arreſtment indeed commonly precedes bur 
| : its 


— 
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its only purpoſe 1s, to ſecure the ſubject 
in the hands of the arreſtee till a proceſs 
of forthcoming be raiſed, In that reſpect, 
an arreſtment reſembles an inhibition, 
which is not a ſtep of execution, but only 
an injunction to the debtor, prohibiting 
him to alien his land or to contract debt, 
in order to preſerve the fund entire for the 
creditor's adjudication, A forthcoming is 
of the ſame nature with an adjudication : 
an heritable ſubject is attached by the lat- 
ter; a moveable, by the former. A pro- 
ceſs of adjudication is carried on every day 
without a preparatory inhibition; and a 
proceſs-of forthcoming may be carcied on 
equally without a preparatory arreſtment. 
Though what is above laid down be- 
longs to common law, it is however pro- 
per here, as an introduction to the matters 
of equity that follow. The ſubject to be 
handled is the operations of common law 
and of equity with reſpect to a competi- 
tion between an arreſtment and other 
rights, voluntary or legal. With reſpect 
to the arreſtment of a corpus, all are agreed 
that it is a ſequeſtration merely in the 
hands of the poſſeſſor, and transfers no 
Tight to the creditor, The goods ſecured. 
i | "by 
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by the arreſtment, are in che proceſs of 
forthcoming ſold as the property of the 
debtor; and the price 1s applied for pay- 
ment of the debt due by, him to the arreſt- 

For that reaſon, an arreſtment cannot 
—— a poinding carried on by another cre- 
ditor. If the ſubject belong to the debtor, 
poinding goes on of courſe oY, the authori- 
ty of common law. 

It is natural to aſſimilate che Areſhhent 
of a debt to that of a moveable, in being 
prohibitory only, and in transferring no 
right to the creditor. Vet many hold that 
the former has a ſtronger effect than the 
latter, by transferring to the creditor ſome 
ſort of right, ſignified by the term nexus 
realis, To aſcertain the nature and effect 
of ſuch an arreſtment, the beſt way is to 
give an accurate analyſis of it. The letter 
or warrant for arreſtment, to which the 
arreſtment itſelf is entirely conformable, is 
in the following words : © To fence and 
arreſt all and ſundry the ſaid A. B. his 
readieſt goods, gear, debts, &c. in who- 
« ſoever hands the ſame cam be appre- 
e hended, to remain under ſure fence and 
„ arreſtment, at the inſtance of the ſaid 
1 complainer, ay and while payment be 
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made to him.” Upon this warrant and 
arreſtment following upon it, it will be 
obſerved, firſt, That no perfon is named 
but the arreſter and his debtor. It is not 
a limited warrant to arreſt in the hands of 
any particular perſon; but an authority to 
arreft in the hands of any perſon that che 
creditor ſuſpects may owe money to his 
debtor. Secondly, The arreſtee is not or- 
dered or authoriſed to make payment to 
the arreſter : the order he receives, is to 
keep the money in his hand till the arreſter 
be fatisfied. Theſe particulars make it 
plain, that an arreſtment, like an inhibi- 
tion, is merely prohibitory; and that it 
transfers not any. right to the arreſter. 
And this point is put out of doubt by the 
fammons. of forthcoming, concluding, 
That the defender ſhould be decerned 
e and ordained to make forthcoming o 
„the complainer the fam of 
reſting and owing by him) to A. B. (the 
© complainer's debtor againſt whom the 
« execution paſſes), and arreſted in the de- 
« fender's hands at the complainer s in- 
“ ſtance.“ It is the decree of forthco- 
ming, therefore, that intitles the creditor 
to demand the ſum arreſted, to be applied 
Vor. II. * 1 
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for payment of the debt upon which the 
arreſtment and forthcoming proceeded ; 
and the preparatory arreſtment has no other 
effect, but to prevent alienation before the 

proceſs of forthcoming is raiſed. 
If it hold true, that arreſtment is pro- 
hibitory only, and that my creditor arreſt- 
ing in the hands of my debtor, hath no 
right to the ſum arreſted till he obtain a 

decree of forthcoming; it follows upon 
the principles of common law, that this 


ſum, belonging to me after arreſtment as 


well as before, lies open to be attached by 
my other creditors; and that, in a compe- 
tition among theſe creditors, all of them 
arreſters, the firſt decree of forthcoming 
muſt give preference. For the firſt order 
ſerved upon my debtor binds him to the 
_ creditor, who obtained the order; after 

which: he cannot legally pay to any other. 
Thus ſtands the common law, which: is 
followed out in a courſe of deciſions, moſtly 
of /an old date, - giving . preference, not to 


the firſt arreſtment, but to the eſt e 5 


of forthcoming. 

Whether equity m . any 8 
hall be our next inquiry. It is the privilege 
: ob A debtor, with —_ to his own funds, 
MH 300 
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to apply which of them he pleaſes for pay- 
ment of his debts. Upon the debtor's fai- 
lure, this choice is transferred to the cre- 
ditor, who may attach any particular ſub- 
ze for his payment. In that caſe, the 
debtor is bound to convey to his creditor 
the ſubje& attached, for his ſecurity : it is 
_ undoubtedly the duty of the debtor to re- 
lieve his creditor from the trouble and ex- 
pence of execution; and, conſequently, to 
relieve him from execution againſt any 
particular ſubject, by ſurrendering it vo- 
luntarily, unleſs he find other means of 
making payment, The creditor's privi- 
lege to attach any particular ſubject for his 
payment, and the debtor's relative obliga- 
tion to ſave execution by ſurrendering that 
ſubject to his creditor, are indeed the foun- 
dation of all execution. A judge authori- 
ſing execution, ſupplies only the place of 
the debtor; and conſequently. cannot au- 
thoriſe execution againſt any particular 
ſubject, unleſs the debtor be antecedently 
bound to ſurrender the ſame to his credi- 
tor *. This branch of the debtor's. duty 
nn a rule in . That inchoated 


* see —. p. 16 


2. 2 * execu- 


— REL A —— — at <IIEODLY as. rs ne ree 
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© execution makes the ſubject W ens, 

* and ties up the debtor's hands from a- 
« liening,” If it be his duty to prevent 
execution by ſurrendering | this ſubject to 
his creditor, it is inconſiſtent with his "y 


to diſpoſe of it to any other perſon. 


In applying the rules of equity to an ar- 
reſtment, the duty now unfolded is of im- 
portance. If the debtor ought to convey 
to his creditor the fubjeRt arreſted, no o- 
ther creditor who knows:the debtor to be 


10 bound, can juſtly attach that ſubject by 
legal execution: for it is unjuſt to demand 
from a debtor a ſubject he is bound to con- 


vey to another . And if a creditor ſhall 


act thus unjuſtly, by arreſting a ſubject 


another creditor, a court of equity will 


diſappoint the effect of the ſecond arreſt- 
ment, by giving preference to the firſt. 


Our writers, though they have not bleay- | 


I unfolded the. debtor's: obligation to the 
firſt arrefter, have, however, been ſenſible 


of it; for it is obviouſly with reference to 
this obligation, that an arreſtment is ſaid 
to make a nexus realts upon the ſubject. 1 
know but of two ways by which a man 


0 See — p. 17. 6 
8 can 
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can be connected with a debt: one is 
Where he has the jus exigendi, and one 


where the creditor is bound :to make it 
over to him. It will be admitted, that an 
arreſtment has not the effect of transfer- 


ring to the arreſter the debt arreſted : the 


arreſter has not even the jus exigendi till 


he obtain a decree of forthcoming. And 


if ſo, a zexus realis, applied to the preſent 
ſubject, cannot import other than the ob- 
ligation which the creditor is under to 
make over the debt to the arreſter. Thus, 


by the principles of equity, the firſt arreſt» 


ment is Prei able while the ſubject is 2 
medio; but if a poſterior arreſter, without 
notice of a former, obtain payment upon a 


decree of forthcoming, he is ſecure in - 


quity, as well as at common law; and his 
diſcovery afterward of a prior arreſtmenr 
will not oblige him to repay the money 
This equitable rule of preferring the firſt 
arreſtment while the ſubject is in medio, is 
accordingly eſtabliſhed at preſent, and all 
the late deciſions of the court of nn 
| cred upon it. 
An 1 as alas al bath 
not the efſect at common law to bar poind- 
| * 2 a 
ing; 
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ing; but in equity, * the reaſon now gi 


ven, an arreſtment made known to the 


poinder, ought to bar him from proceed 
ing in his execution, as well as it bars a 
poſterior arreſtment. A creditor ought 
not, by any ſort of execution, to force from 
his debtor what the debtor cannot honeſt- 
ly convey to him. And yet, though in 
ranking arreſtments the court of canoe 
follows the rules of equity, it acts as 

court of common law in permitting a fub- 


ject to be poinded after it is arreſted by an- 


other creditor, I ſhall cloſe this branch of 
my ſubject with a general obſervation, That 
che equitable rules eſtabliſhed above, hold 
only where the debtor is ſolvent: it will 
be ſeen after ward, that in the caſe of bank- 
ruptcy, a UTI creditors ugh to ar | 
equally. . | 5 
80 HY phos at W l for 
the ſame debt. Next about an arreſter 
competing with an aſſignee. Touchin g 
this competition, one preliminary point 


muſt be adjuſted, namely, How far an ar- 


reſtment makes the ſubject arreſted liti- 

gious; or, in other words, How far it bars 
voluntary deeds. It is obvious, in the firſt 

place, that an arreſtment makes the ſub- 
FER , 2 Jet 
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ject jitigious with reſpect to the arreſtee, 
becauſe it is ſerved upon him : the very 
purpoſe of the arreſtment is, to prohibit 
him from paying the debt arreſted, or from 
giving up the goods. In the next place, 
As a creditor may proceed to /arreſtment 
without intimating his purpoſe to his debt- 


or, an arreſtment cannot bar the debtor's 


voluntary deeds, till it be notified to him 
| the arreſtment deprives him not of his jus 
crediti, nor of his property; and while he 
continues ignorant of the arreſtment, no- 
thing bars him, either in law or in equity, 
from conveying his right to a third party. 


Upon that account, intimation to him is 


an eſtabliſhed practice in the country from 
whence we | borrowed an arreſtment : 
“ Quamvis debitor debitoris mei a me ar- 
e reſtari nequeat, cum mihi nulla ex cau- 

* fa obligatus fit, tamen, quod Titius de- 
* bitori meo deber, per judicem inhibere 
c poſſum, ne debitori meo ſolvatur, fine 


* mea vel judicis voluntate. De quo ar- 
« 


8 


pareat, nec juſtam cauſam alleget ob 
quam arreſtum relaxari debeat, vel fi 
non compareat, Jjudex ex pecunia arre- 
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reſto debitorem meum certiorem facere 
debeo, eique diem dicere, quo fi com- 
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64 "tata. mihi ſolvendum decernet . 
The ſame doctrine is laid down by Bal- 
four f, © That an arreſtment of corns, 
+. goods, or gear, ought to be intimated 
“to the owner thereaf; and that if no in- 

60 timation be made, it is lawful for the 
ner to diſpoſe of the fame at his plea- 

% fare.” | Thirdly, With reſpect to others, 

an arreſtment, though notiſied to the ar- 
reſter's debtor, makes not the ſubject liti- 
gious; for any perſon ignorant of the ar- 
reſtment, is at liberty to take from the ar- 
reſter's debtor a conveyance to the ſubject 
arreſted. The cedent aliens indeed mala 
de after the arreſtment is notified: to him ; 
but the purchaſer is ſecure if he be in bona 
fide : the property 15 legally transferred: to 
bim; and there is nothing in law nor in 
equity to deprive a man of a ſubject ho- 
neſtly acquired. That an arreſtment makes 
not the ſubject litigious with regard to 
. third parties, will be clear from confider-. * 
| ing, that an effect ſo ſtrong is never giver! 

' | to any act, unleſs there be a public noti- 
fication: : a proceſs in the court on * > 


1 Sande Decil. Friſ. 1. 1. tt, 17. def, I. 
+ Title, Arreſtment, cap. 3. Res 
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is ſuppoſed to be known'to all; and, as it 


is a rule, Quod mil dene pendente 
lite, any perſon who tranſacts either with 
the plaintiff or defendant, ſo as to hurt the 
other, does knowingly an unlawful act, 
which for that reaſon will be voided : 

inhibition and interdiction are publiſhed 
to all the lieges, who are thereby put in 
mala fide to purchaſe from the perſon in- 
hibited or interdicted: an apprifing ren- 


ders the ſubject lirigious as to all, becauſe 
the letters are publicly proclaimed or de- 
' nounced, not only upon the land, but alſo 


at the market- croſs of the head-borough of 
the juriſdiction where the land lies“; and 
an adjudication has the ſame effect, be- 


cauſe it is a proceſs in the court of ſeſſion: 


a charge of. horning bars not the debtor 
from aliening, till he be publicly proclaim- 


ed or denounced rebel; and it-muſt be e- 


vident, that an atfeſienent ſerved upon my 


debian cannot hurt third parties dealing 


with me, more than a horning againſt my- 


. felf, In a word, litigioſity, ſo as to affect 


third parties, never takes place without pu- 
blic notification. | 


* Stair, lib; 3. . 2. 4 14. 
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Were we to draw an argument from an 
inhibition, it might be inferred, that even 
the actual knowledge of an arreſtment 
ſhould not bar one from purchaſing the 
ſubject arreſted. But the argument from 
an inhibition concludes not with reſpect 
to an arreſtment; and in order to ſhow the 
difference, it will be neceſſary to ſtate the 
nature of an inhibition in a hiſtorical 
view. | | 
This. writ. \nechibiien the alienation of 

moveable ſubjects as well as of immove- 
able; and to ſecure againſt alienation, the 
writ is publiſhed to the lieges, to put 
every man upon his guard againſt dealing | 
with the perſon inhibited. This writ muſt 
have been the invention of a frugal age, 
before the commerce of money was far ex- 
tended. While inhibitions were rare, their | 
publication could be kept in remembrance; 
a debtor inhibited would be a remarkable 
perſon, to make every one avoid dealing. 
with him. But when the commerce of 
money was farthet extended, and debts 
were multiplied, an inhibition was no long- 
er a mark of diſtinction. And as inhibi- 
tions could no. longer be kept in memory, | 
they became a load REDO the commerce of 

13 move 


— > 
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' moveables paſt enduring; for no man was 
in ſafety to purchaſe from his neighbour a 
horſe, or a buſhel of corn, till firft the re- 
cords of inhibitions were conſulted. A 
Lycurgus intending to bar commerce, in 
order to preſerve his nation in poverty, 
could not have invented a more effectual 
ſcheme. This execution, inconſiſtent with 
commerce as far as it affects moveables, is 
alſo inconſiſtent in itſelf, tending directly 
to diſappoint its own end. The purpoſe of 
an inhibition is to force payment; and the 

effect of it is to prevent payment, by lock- 
ing up the debtor's moveables, which com- 

| monly are the only. ready fund for procyy 
ring money. 

Theſe reaſons have prevailed upon the 
court of ſeſſion to refuſe any effect to an 
inhibition as far as it regards moveables, 
An inhibition indeed, with reſpect to its 
form and tenor, continues the ſame as ori- 
ginally; and accordingly every debtor in- 
hibited is to this hour diſcharged to alien 
his moveables, no leſs peremptorily than 
to alien his land. This inconſiſtence can- 
not be remedied but by the legiſlature; 
for the court of ſeſſion cannot alter a writ 
of the common law, more than it can al- 
A a 2 ter. 
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ter any other branch of the common law. 


quity, can redreſs the rigor, injuſtice, or 


oppreſſion, of the common law: and tho! 


it hath no power to alter the ſtyle of an 
inhibition, it acts juſtly in refuſing to give 
force to it as far as it affects moveables; 


becauſe ſo far it is an oppreſſive and in- 


conſiſtent execution. This argument, as 
above hinted, may ſeem to apply to an ar- 
reſtment, chat even the knowledge of this 
execution ought not to bar any perſon from 
purchaſing the ſubject arreſted, whether it 


be a debt, or a corpus. But this holds not 


WM 


in practice: and there is good reaſon for 


diſtinguiſhing, in this particular, an ar- 


reſtment from an inhibition; the latter 
prohibits, in general, the debtor to alien 
any of his moveables, and for that reaſon 
is rigorous and opprethve.; the former is 
of particular ſubjects only; nor doth it af- 
fect any moveables in. the debtor's own 
Poſſeſſion, for which reaſon, the execution 
To limited is neither rigorous nor oppreſ- 
ive. An arreſtment, erte as to the 
ſubjects affected by it, is allowed in prac- 
tice to have the full effect that is given it 
at common law. But with reſpest to a 


third 


2 * 
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third party, it has a more ample effect in 
equity than at common law: for though 
a man who bona fide purchaſes a ſubject 
arreſted, is ſecure in equity as well as at 
common law; yet a mala fide purchaſe, 


though effectual at common law, will un- 


doubtedly be voided in a court of equity. 


Having diſcuſſed preliminary points, we 


proceed to the ſubject propoſed, competi- 
tion between an arreſter and an aſſignee. 
I begin with arreſtment of a moveable 
bond, aſſign'd before the arreſtment, but 


intimated after. The intimation by our 
law makes a complete conveyance' of the 


bond into the perſon of the aſſignee; after 
which the ſum cannot be made forthco- 

ming to the arreſter for his payment : the 
very foundation of his claim is gone; for 
neither law nor equity will permit any ſub- 
ject to be taken in execution that belongs 
not to the debtor. Many deciſions, it is 
true, prefer the arreſter; upon what me- 


dium, I cannot camprehend. Our deci- 
Goda; however, are far from being uni- 
form upon this point. I give the follow- 


ing example, John aſſigns the rent of his 
land for ſecurity and payment of a debt 


due by him. He hath another creditor 
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who afterward raiſes a proceſs of adjudi- 
cation affecting the ſame land. The aſ- 
ſignee intimating his right after the cita- 
tion, but before the decree of adjudication, 
is preferred before the adjudger *. An ar- 
reſtment ſurely makes not a ſtronger nexus 
upon the ſubject than is made by a cita- 
tion upon a ſummons of adjudication ; 
and if an aſſignment be preferred before 
the latter, it ought alſo to be preferred be- 
fore the former. But I ſay more. Let it 
be ſuppoſed, that after the citation upon 
the ſummons of adjudication, but before 
intimation of the aſſignment, the rent is 
arreſted by a third creditor. The decree | 
of adjudication is preferred before the ar- 
reſtment . If ſo, here is a circle abſo- 
lutely inextricable, an adjudication prefer- 

red before an arreſtment, the arreſtment 

before an aſſignment, and the aſſignment 
before the adjudication. This proves de- 
monſtrably that the aſſignee ought to be 

preferred before the arreſter, as well as be- 
fore the adjudger. The court went ſtil 
farther, in preferring an aſſignee before. 


1 8 March 2. RY Smith, contra Hepburn, 
+ ho dong an age June 26, 1705, Stewart contra Stewart. 


an. 
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an arreſter. An Engliſh aſſignment to this 
day is a procuratory in rem ſuam' only, car- 
rying the equitable right indeed, but not 
the legal right. And yet with reſpect to 
a bond due to Wilſon reſiding in England, 
by the Earl of Rothes in Scotland, an 
Engliſh aſſignment by Wilſon of the ſaid 
bond was of itſelf, without intimation, 
preferred before an arreſtment ſerved af- 
terward upon the Earl. The preference 
thus given was clearly founded on equity; 
becauſe the court of ſeſſion, as a court of 
equity, could nor juſtly make forthcoming 
to a creditor of Wilſon for his payment, a 
ſubject that Wilſon had aliened for a va- 
luable conſideration, and to which the pur- 
chaſer had the equitable, though nor the 
legal right. But if this be a juſt deciſion, 
which it undoubtedly is, nothing can be 
more unjuſt, than to prefer an arreſtment 
before a Scotch aſſignment of a prior date, 
even after it is completed by intimation; 
for here the aſſignee has both the n, 
and legal right. 
The next caſe I put, is where, i in a pro- 
ceſs of forthcoming upon an arreſtment, 
an aſſignee appears with an aſſignment 
prior to the ent, but not intimated. | 
| 1 
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I have already given my reaſon for pre- 
ferring the aſſignee, as the court did with 
reſpect to an Engliſh aſſignment: and yet 
the ordinary practice is to prefer the ar- 
reſtment; ; which one will have no heſi- 
tation to believe, when an arreſtment 18 
preferred even where the alſignment! is in- 
timated. ö 

The a 3 to the aſlignee 3 is in 
this caſe ſo clear, that I am encouraged ro 

carry the doctrine farther, by preferring 
an aſſignee even bef6re a poinder; provi- 

ded the aſſignee appear for his intereſt be- 
fore the poinding be completed. The 
poinder no doubt is preferable at common 
| law, becauſe till an aſſignment be comple- | 
ted by intimation, the debtor continues 
proprietor. The aſſignee however has the 
_ equitable right; and juſtice will not per- 
mit goods that the debtor has aliened for a 
valuable conſideration to be attached by 
any of his creditors. The reſult will be 
different, where the poinding is comple- 
ted, and the property of the goods is tranſ- 
ferred to the creditor; before the aſſignee | 
appears. In this caſe, the poinder is ſe- 
cure; becauſe no man can be forfeited of 


bis property Who has committed no fault. 
* ö 1 ” = : ; I 
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I proceed to an aſſignment dated after 


arreſtment, but intimated before compe- 


tition. Suppoſing the aſſignee to be in bo- 
na fide, he is clearly preferable; for the in- 
timation veſts in him the legal as well as 
equitable right; which bars abſolutely the 
cedent and his creditors: and this reaſon 
is good at common law to prefer the aſ- 


ſignee, even ſuppoſing he had notice of 


the arreſtment before he took the aſſign- 
ment. But in equity the arreſter 15 pre- 


ferable where the aſſignee is in mala fide, + 


for the following reaſon. The debtor, af- 
ter his ſubject is affected by an arreſtment; 
is bound in duty to make over the ſubject 
to his creditor the arreſter: if he tranſ- 
greſs by conveying the ſubject to one who 


knows of the arreſtment, both are ouilty 
of a moral wrong, which equity will re- 


dreſs by preferring the arreſter. 

Let us drop now the intimation, by put- 
ting the cafe, that in a proceſs of forth- 
coming upon an arreſtment, an aſſignee 
appears for his intereſt, craving preference 


upon an aſſignment bearing date after the 


arreſtment, but before the citation in the 
proceſs of . Su —_— the aſ- 
Vor. II. 5 fignes 
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ſignee in mala fide, he will in equity be 
poſtponed, to the arreſter for the reaſon 
immediately above given. But what ſhall 
be the rule of preference where the aſſignee 
purchaſes bona fide ? The arreſter and he 
have each of them an equitable right to 
the ſubject; neither of them has the legal 
right, This caſe reſembles that of ſtellio- 
nate, where a proprietor of land. ſells; to 
two different purchaſers ignorant of each 
other: neither of whom has the legal 
right, becauſe there is no infeftment ; but 
each of them has an equitable right. In 
_ theſe caſes, I cannot diſcover a rule for pre- 
ference; nor can I extricate the matter o- 
therwiſe than by dividing the ſubject be- 
| tween the competitors, And after all, whe- 
ther this may not be cutting the Gordian 
knot inſtead of untying it, I n not to 
be certain. 

Upon the whole, an n appears 
a very precarious ſecurity till a proceſs of 
forthcoming be commenced. This proceſs 
indeed is a notification to the debtor not 
to alien in prejudice of the arreſter, and at 
the ſame time a public notification to the 
lieges not to purchaſe the ſubject arreſted, 
25 0 | And 
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And by this proceſs the ſubject is rendered 
litigious ; though the ſame privilege 1s not 
indulged to an inhibition as far as move- 
ables are concerned. 


C HA J.. V 


Powers of a court of equity with relation; to 
bankrupts. | 


N the two foregoing books are contain- 

ed many inſtances of equity remedying 
imperfections in common law as to pay- 
ment of debt. But that ſubject is not ex- 
haufted : on the contrary, it enlarges up- 
on us, when we take under conſideration 
the law concerning bankruptcy. And thts 
branch was purpoſely reſerved, to be pre- 
ſented to the reader in one view; for the 
parts are too intimately. connected to bear 
a ſeparation without ſuffering by it. 


This branch of law is of great import- 
ance in every commercial country; and in 


order to ſet it in a clear light, I cannot 
think of a better arrangement than what 
„„ WG TS follows. 
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follows. 
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Firſt, To ſtate the rules of com- 
mon law. Second, To examine what e- 
quity dictates. Third, To ſtate the regu- 
lations of different countries. And to con- 
clude with the proceedings of the court of 

ſeſſion. 
Ĩ be rules of common law are very ſhort, 
but very imperfect. Any deed done by a 
bankrupt is effectual at common law, no 
leſs than if he were ſolvent : nor is legal 
execution obſtructed by bankruptcy; a 
creditor, after his debtor's bankruptcy, ha- 
ving the ſame remedy for recovering pay- 
ment, that he had before. The common 
law conſiders only whether the ſubject. 
convey'd by the bankrupt or attached by 
his creditors, was his property : if it was, 
a court of common law ſupports both. 
Let him alien his moveables, or his land, 
intentionally to defraud his creditors, 
common law, however, regardleſs of in- 
- tention, conſiders ſuch acts as legal exer- 
tions of property, and conſequently effec- 
tual. 

In order to en ins what 1 00 dic- 
tates in this caſe, it becomes neceſſary in 
the firſt place to aſcertain, what circum- 


{ſtances make ane in the common 
ſenls 
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ſenſe of mankind, A man, while he · car- 
ries on trade, or hath any buſineſs that af- 
fords him a proſpect of gain, is not bank- 
rupt though his effects may not be ſuffi- 
cient to pay his debts; for he has it in 
view to pay all: but if his buſineſs fail 
him, and leave him no proſpect of paying 
his debts, he is in the common ſenſe of 
mankind inſolvent or bankruphy his cre- 
ditors muſt loſe by him. 

This ſituation, though not uncommon, 
is yet ſingular in the eye of juſtice, Pro- 
perty and intereſt, for the moſt part ſtrictly 
united, are here disjoined: the bankrupt 
continues proprietor of his eſtate, but his 
creditors are the only perſons intereſted in 
it: they have the equitable right, and no- 
thing remains with him but the legal 
right. In this view, a bankrupt may not 
improperly be held as a truſtee, bound to 
manage his effects for behoof of his cre- 
ditors : the duty of a bankrupt i is in effect 
the ſame with that of a truſtee, as both of 
them ought to make a faithful account of 
the ſubjects under their management. 
While a debtor continues ſolvent, he may 
pay his creditors in what order he pleaſes; 
becauſe no creditor n by the prefer- 


- Ence 
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ence given to another. But upon his bank- 
ruptcy or inſolvency, that privilege va- 
niſhes: he is bound to all his creditors. e- 
qually; and juſtice dictates, that he ought 
to diſtribute his effects among them e- 
qually. A creditor demanding payment 
from his{debtors, or from their cautioners 
bound conjunctly and ſeverally, ought' to 
behave wigh(impartiality “: much more is 
this incumbent upon a bankrupt. in ma- 
king payment to his creditors. No diſ- 
tinction ought to be made but between 
real and perſonal creditors : a real ſecuri- 
ty fairly obtained from a debtor in good 
circumſtances, is not prejudicial to the o- 
ther creditors; and if unexceptionable ori- 
ginally, it cannot be voided by what may 
afterward happen to the debtor. There is 
no injuſtice therefore in the preference gi- 
ven to real creditors before perſonal (a). 


(a) The following rule is contained in a code of. 
Hindoſtan laws. When ſeveral men are creditors 
eto the ſame debtor, they ſhall make a ſort of com- 

« mon ſtock of their debts, and receive their re- 
4e ſpective ſhares of each payment. If any creditor 
*© refuſe to accede to this agreement,” he mall laſe 
“his ſhare,” 
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To confirm this doctrine, I appeal to the 
general ſenſe. of the nation, vouched by 
act 5. parl. 1696, which, taking for grant» 
ed that a bankrupt ought to behave with 
impartiality to his creditors, prohibits him 
to prefer any of his creditors before the 
reſt, and annuls every one of his deeds 
giving ſuch undue preference. And I ap- 
peal alſo to the Engliſh bankrupt-ſtatutes, 
which evidently reſt upon the ſame e 
5 

Thus ſtands the duty of a bankrupt wich 
reſpect to his creditors, founded on the 
rules of juſtice. The duty of the credi- 
tors with reſpect to feach other may ſeem 
not ſo evident. It is the privilege of a cre- 
ditor who obtains not ſatisfaction, to draw 
his payment out of the debtor's effects; 
and it will not readily occur, that the 
debtor's inſolvency, the very circumſtance 
which enhances the value of the privilege, 
ſhould be a bar to it. This way of think- 
ing is natural; and hence the following 
maxims that have obtained an univerſal 
currency: Prior tempore Potio jure: Vigi- 
lantibus non dormientibus jura ſubveniunt. 
In rude times, before the connections of 
h have taken e root, ſelfiſh prin- 
* 
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ciples prevail over thoſe: that are focial. 
Thus in the preſent caſe, a creditor, par- 
tial to his own intereſt, is apt to confine 
his thoughts to the power he hath over his 
debtor; overlooking, or ſeeing but obſcure- 
ly, that where the debtor is bankrupt, his 
creditors; connected now with each other 
by a common fund, ought to divide that 
fund equally among them. But by refine- 
ment of manners, man becomes more a 
ſocial than a ſelfiſh being; and, 'by the 
improvement of his faculties, he diſcovers 
the lawful authority of ſocial duties, as 
| what he is bound to fulfil even in oppoſi- 
tion to his own intereſt, By ſuch refine- 
ment it is at laſt perceived, that by the 
_ debtor's inſolvency, his perſonal creditors 
have all of them an equal claim -upon his 
effects; that a creditor, taking meaſures to 
operate his payment, ought to conſider the 
connection he has with his fellow- credi- 
tors, engaged equally with him upon the 
ſame fund; and therefore that juſtice re- 
quires an equal diſtribution. In every 
view we take of the ſubject, we become 
more and more ſatisfied that this rule is a- 
greeable to juſtice. To make the diſtri- 
bution of the common fund depend on 
| n 1 Priority 
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priority of execution, exhibits the appear- 
ance of a race, where the ſwifteſt obtains 
the prize: a race is a more manly com- 
petition, becauſe there is merit in ſwift- 
neſs; none in priority of execution, which 
depends upon accident more frequently 
than upon expedition. It is natural for 
ſavage animals to fall out about their prey, 
and to rob each other; but ſocial beings 
ought to be governed by the principle of 
benevolence: creditors in particular, con- 
nected by a common fund and equally in- 
tereſted, ſhould not like enemies ſtrive to 
prevent each other; but like near relations 
ſhould join in common meaſures for the 
common benefit. 

This propoſition is put paſt doubt by 
the following argument. A debtor, after 
his inſolvency, is bound to diſtribute his. 
effects equally among his creditors; and it 
would be an act of injuſtice in him to pre- 
fer any of them before the reſt. It neceſ- 
ſarily follows, that a creditor cannot be in- 
nocent, who, knowing the bankruptcy, 
takes more than his proportion of the ef- 
fects: if he take more by voluntary pay- 
ment, he is acceſſory to an unjuſt act done 
by the bankrupt; and it will not be 

Vol. H. | C c rhought 
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thought that he can juſtly take more by 


execution than by-voluntary payment, IF 
he ſhould attempt ſuch wrong, it is the 
duty of the judge to refuſe execution . 

That creditors having notice of their 
debtor's bankruptcy are barred from ta- 
king advantage of each other, ſhall now be 


taken for granted. It is not ſo obvious 


what effect bankruptcy ought to have a- 
gainſt creditors who are ignorant of it. I 
begin with payment made by a bankrupt 
in money or effects, which transfers the 
property to his creditor. It is demonſtra- 
ted above f, that even in the caſe of ſtel- 
lionate, the ſecond purchafer, ſuppoſing 
him in bona fide, and not partaker of his 
author's fraud, 1s ſecure by getting the 
firſt infeftment; and that his purchaſe 


cannot be cut down in equity more than 
at common law. The reaſoning there 


concludes with equal if not ſuperior force 


in the caſe of bankruptcy: it is unjuſt in 


a bankrupt to prefer one creditor before 
another; but if he offer payment, the cre- 
ditor who accepts, ſuppoſing him ignorant 


See book 1. part I. chap. 8. {. 2. 
f p 41. 42. 
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of the bankruptcy, is innocent, and there- 
fore ſecure: the property of the money or 
effects being transferred to him in lieu of 
his debt, there is no rule in equity more 
than at common law to forfeit him of his 
property. The ſame reaſoning concludes 
in favour of a creditor, who, ignorant of 
the bankruptcy, recoxers payment by a 
poinding, or by a forthcoming 1 an ar- 
| reſtment. 

Next comes the caſe of a real ſecurity, 
which transfers not the property of the 
ſubject. It is obſerved above, that a real 
ſecurity, obtained before bankruptcy, is 
in all events a preferable debt. But what 
if it be obtained after bankruptcy ? The 
creditor, who, ignorant of his debtor's 
bankruptcy, obtains from him ſuch ſecu- 
rity, whether by legal execution or by vo- 
luntary deed, is indeed not culpable in any 
degree. - But before this ſecurity exiſted, 
each of the creditors had an equitable 
right to a proportion of the bankrupt's ef- 
fects; which right cannot be hurt by le- 
gal diligence, and ſtill leſs by a partial 
deed of the bankrupt, who acts againſt 

conſcience in preferring one of his credi- 
tors before the reſt. Where payment is 
Cc CA actually 
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actually made, a court of equity can give 
no relief, for two reaſons: firſt, the inno- 
cent creditor, to whom the money was 
paid, cannot be deprived of his property; 
and next, a debt extinguiſhed by payment 
cannot be reared up in order to compel the 
quondam creditor to enter the liſts again 
with the remaining creditors. But where 
the creditor is {till in petitorio, demanding 
preference by virtue of his real ſecurity, 
the court cannot liſten to his claim; be- 
cauſe to prefer him would be to forfeit 
the other creditors of what they are Jahr 
intitled to. 
If in a bankrupt it be unjuſt to Grads 
his effects unequally among his creditors, 
it is ſtill more unjuſt to hurt his whole 
creditors by gratuitous alienations or gra- 
tuitous bonds. A gratuitous alienation. 
rransferring the property, cannot, it is true, 
be voided, if the donee be not in the know- 
ledge of the bankruptcy: but he is liable 
for the value to the bankrupt's creditors, 
upon the rule of equity, Nemo debet locu- 
pletari aliena jactura; which is not appli- 
cable to an alienation before bankruptcy, 
| becauſe by ſuch an alienation the creditors 
are not hurt. But again a gratuitous bond 
claimed 


ol 
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claimed after bankruptcy, thou gh executed 
and delivered while the granter was ſol- 
vent, the rule Nemo debet locupletari aliena 
 jaftura is applicable; becauſe the taking 
payment is a direct prejudice to the credi- 
tors by leſſening their fund; and for that 
reaſon, a court of equity will not interpoſe 
to make ſuch a bond effectual. It deſerves 
attention, that this principle operates in fa- 
vour of a creditor who lent his money 
even after the date of the gratuitous 
bond *. 
The equitable right to the debtor's ef- 
fects, which upon his inſolvency accrues 
to his creditors, makes it a wrong in him 
to ſell any of his effects privately without 
their conſent. The ſale indeed is effectual 
at common law; but the purchaſer, ſup- 
poſing his knowiedps of the bankruptcy, 
is acceſſory to the wrong, and the ſale is 
voidable upon that ground. The prin- 
ciple of utility alſo declares againſt a ſale 
of that nature: for to permit a bankrupt 
to alien his effects privately, even for a 
juſt price, is throwing a temptation in his 
way to defraud his creditors, by the ox ror 


347 Dirleton January : 21. 1677, Ardblair contra Wil- 
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tunity it affords him to walk off with the 
money. | | 

Thus we ſee, that in = the rules 
of equity to the caſe of bankruptcy, two 
preliminary facts are of importance ; firſt, 
the. commencement of the bankruptcy ; ; 
and, next, what knowledge creditors or o- 
thers have of it: the former is neceſſary 
to be aſcertained in every caſe; the latter 
frequently. The neceſſity of ſuch proof 
tends to. darken and perplex law-ſuits con- 
cerning bankruptcy. To aſcertain the 
commencement of bankruptcy muſt always 
be difficult, confidering that it depends on 
an internal act of the debtor's mind deem- 
ing his affairs irretrievable : and the dif- 
ficulty is greatly increaſed, when the know- 
ledge of the bankruptcy comes alſo to be 
a point at iſſue; for ſuch knowledge muſt 
be gathered commonly from a. variety of 
circumſtances that are ſcarce ever the ſame 
in any two caſes. To avoid ſuch intricate 
expiſcarion, which tends to make law-ſuits 
endleſs and judges arbitrary, it has been a 
great aim of the legiſlature in every com- 
mercial country, to ſpecify ſome ouvert act 


that ſhall be held not only the commence- 
ment 
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ment of bankruptcy, but alſo a public no- 
tification of it. ; 

But if the ſpecifying a legal mark of 
bankruptcy be of great importance, the 
choice of a proper mark 1s no leſs nice than 
important. Whether in any country a 
choice altogether unexceptionable has been 
made, ſeems doubtful. It ought, in the 
firſt place, to be ſome act that cannot rea- 
dily happen except in bankruptcy : for to 
fix a mark of bankruptcy on one who is 
not a bankrupt, would be a great puniſh- 
ment without a fault. Secondly, It muſt 
be an act that will readily happen in bank- 
ruptcy, and which a bankrupt cannot pre- 
vent : for if it be in his power to ſuppreſs 
it altogether, or for any time, he may in 
the interim do much wrong that will not 
admit a remedy. | 

' Having thus gone through the 05 of 
common law and the rules of equity con- 
cerning bankruptcy, we are, I preſume, ſuf- 
ficiently prepared for the third article pro- 
poſed, namely, to ſtate the regulations of 
different countries upon that ſubject. And 
to bring the preſent article within reaſon- 
able compaſs, I ſhall confine myſelf to the 
Roman law, the Englith law, and to that 


; | | of 
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of Scotland, which may be chought ſufh- 
cient for a ſpecimen. I begin with the 
Roman law. A debtor's abſconding inti- 
tled his creditors to apply to the court for 
a curator bonis; and after the creditors were 
put in - poſſeſſion by their curator, no cre- 
ditor could take payment from the bank- 
rupt . This miſſio in poſſeſſianem, however, 
ſeems not to have been deemed a public 
notification of bankruptcy; for even after 
that period, a purchaſer from the bank- 
rupt was ſecure, if it could not be proved 
that he was particeps fraudis f. But every 
gratuitous deed was reſcinded, whether the 
acquirer was acceſſory to the wrong or not; 
and in particular a gratuitous oucuarge of 
adebr:[ 
Before the miſſio in poſſeſſionem the debtor 
continued to have the management as while 
he was ſolvent; and particularly was in- 
titled to pay his creditors in what order he 
thought proper. It is accordingly laid 
down, That a creditor, who before the 
mi Noi in roſe 72 ionem receives payment, is ſe- 


— 
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cure, though he be in the knowledge of 

his debtor's inſolvency. Sibi enim vigilavit, 
ſays the author “: a doctrine very juſt 
with reſpect to a court of common law, 
but very averſe to Prætorian law or that of 
equity. 

The defects of the Sd G are 
many, but ſo obvious as to make a liſt un- 
neceſſary. I ſhall mention two particulars 
only, being of great importance. The firſt 
is, that the neceſſity of eſtabliſhing a pu- 
blic mark of bankruptcy which every one 
is preſumed to know, ſeems to have been 
altogether overlooked by the Romans. 
Even the miſſio in poſſejionem, as mentioned 
above, was not held ſuch a mark. It 1s 
true, that after ſuch poſſeſſion. no cfeditor 
could take payment from the bankrupt. 
But why? Not becauſe of the creditor's 
mala figes, but becauſe of the creditors in 
general, being put in poſſeſſion of the 
bankrupt's funds, acquired thereby a jus 
Pignoris; and in the diviſion of the price 
were accordingly 1 intitled each to a rateable 
proportion. I obſerve next, that it is a 
great overſight in the Roman law, to ne- 


n ES; 6 7. Que in fraud. cred, | 3 
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glect that remarkable period which runs 
between the firſt act of bankruptcy and the 
miſſio in poſſeſſronem. In that period general- 
ly all contrivances are ſet on foot to cover 
the effects of the bankrupt, or to FRO * 
vourite creditors. 

In England, the regulations concerning 
bankrupts are extended farther than in the 
Roman law, and are brought much nearer 


the rules of equity above laid down. The 
nomination of commiſſioners by the chan- 
cellor upon application of the creditors, is, 

in effect, the ſame with the nomination of 


a curator bonis in the Roman law. But the 


foregoing: defects of the Roman law are 


ſupplied, by declaring a debtor's abſcond- 
ing or keeping out of the way, termed the 


firſt act of bankruptcy, to be a public mark 


or notification of  bankruptcy,, of which 


no perſon is ſuffered to plead ignorance. 


From that moment the hands both of the 
bankrupt and of his creditors are fettered : 


he can do no deed that is prejudicial to 


his creditors in general, or to any one in 


particular: they, on the other hand, are 


not permitted to receive a voluntary pay» 


ment, nor to operate their payment by le- 
arts execution. 


| „„ 8 
— 2 


ch. v. Or BANKRUPTS, 211 


It 1s perhaps not eaſy to invent a regu- 
| lation better calculated for fulfilling the 
rules of equity, than that now haven; 
It may be thought indeed, that the ab- 
ſconding or keeping out of the way, ſup- 
poling it momentary only, is a circum- 
ſtance too ſlight and too private to be im- 
poſed upon all the world as notorious, But 
the Engliſh bankrupt-ſtatutes are confined 
to mercantile people, who live by buying 
and ſelling : and with reſpect to a mer- 
chant, his abſconding or keeping out of 
tHe way is a mark of bankruptcy neither 
ſlight nor obſcure. Merchants convene 
regularly in the exchange; ; a retailer ought 
to be found in his ſhop or warehouſe; and 
their abſconding or abſence without a juſt 
cauſe is conſpicuous. A creditor may hap- 
pen, for ſome time, to be ignorant of the 
firſt act of bankruptcy; but a ſingular caſe 
muſt not be made an exception: juſtice 
muſt be diſtributed by general rules, tho 
at the expence of a few individuals; in 
order to prevent judges from becoming ar- 
bitrary, and law-ſuits endleſs. There is 
indeed a hardſhip in this regulation with 
| reſpect to commerce, which is ſoftened by 
D E 
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a late ſtatute *, enacting, That money re- 
*ceived from a bankrupt in the courſe of 


trade and dealing before the commiſhon 


of bankruptcy ſued forth, whether in pay- 
ment.of goods ſold to the bankrupt,-or of 


a bill of exchange accepted by him, ſhall 
not be claimed by the aſſignees to the bank- 
ruptcy, unleſs it be made appear, that the 
perſon ſo receiving payment was in the 
knowledge of the debtor's bankruptcy. 
This is in effect declaring with reſpect to 
payment received in the courſe of trade, 
that the iſſuing the commiſſion of bank- 


ruptcy is to be deemed the firſt public 


mark or notification of bankruptcy, and 
not what is called the firſt act of - ank | 
Tuptcy. ” 

The firſt SPA we have in atk 
land is an A&R of ſederunt ratified by ſta- 
tute 1621, cap. 18. intitled, A ratifica- 
tion of the act of the Lords of Council 
* and Seſſion againſt unlawful diſpoſitions 

and alienations made by  dyvours and 
*. bankrupts,” In this act of ſederunt, 
two articles only are brought under con- 
ſideration. Firſt, Fraudulent contrivances 
to withdraw a ee s effects from his 
- 1 Geo. II. cap. 32. | 


6c. 


creditors, 
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creditors, by making ſimulate, and feigned 
conveyances, Second, The partiality of 
bankrupts, by making payment to favou- 
rite creditors, neglecting others. With re- 
ſpect to the firſt, it is ſet forth in the pre- 
amble, © That the fraud, malice, and 
e falſchood of dyvours and bankrupts was 
become ſo frequent as to be in hazard 
of diſſolving all truſt and commerce a- 

mong the ſubjeas of this kingdom; 
that many, by their apparent wealth in 
land and goods, and by their ſhow: of 
« conſcience and honeſty, having obtain- 
ed credit, intend not to pay their debts, 
but either live riotouſly, or withdraw 
„ themſelves or their goods forth of this 
realm to elude all execution of juſtice : 
and to that effect, and in manifeſt de- 
«* fraud of their creditors, make ſimulate 
and - fraudful alienations, diſpoſitions, 
and other ſecurities of their lands, re- 
verſions, teinds, goods, actions, debts, 
and other ſubjects belonging to them, to 
their wives, children, kinſmen, allies, 
and other confident and interpoſed per- 
ſons, without any true, lawful, or neceſ- 
n cauſe, and without any juſt or true 
price; ; whereby the creditors ah cau- 
* tioners 
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© tioners are falſely and godleſsly defraud= 
ed of their juſt debts, and many honeſt 
families are ruined.” For remedying 


this evil, it is ordained and declared, 
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<< Firſt, That all alienations, diſpoſitions, 


aſſignations, made by the debtor, of any 


of his lands, teinds, reverſions, actions, 
* debts, or goods, to any conjunct or con- 
* fident perſon, without true, juſt, and 


neceſlary cauſes, and without a juſt price 
really paid, {hall be of no force or effect 


againſt prior creditors. Second, Who- 
ever purchaſes from the ſaid interpoſed 
* perſons any of the bankrupt's lands or 
goods, at a juſt price, or in ſatisfaction 


of debt, bona fide, without being par- 
taker of the fraud, ſhall be ſecure. 
Third, The receiver of the price ſhall 


make the ſame forthcoming to the bank- 
rupt's creditors. Fourth, It ſhall be ſuf- 


ficient evidence of the fraud intended a- 
« *painſt the creditors, if they verify by 


writ, or by oath of the party receiver of 


any right from the dyvour or bankrupt, 
that the ſame was made without any 
true, juſt, and neceſſary cauſe, or with- 
out any true price; or that the lands or 
goods of the bankrupt being ſold by the 


inter 
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00 
6c 


interpoſed perſon, the price is. to be con- 
verted to the bankrupt's profit and uſe. 
“ Fifth, All ſuch bankrupts, and interpo- 
* ſed perſons for covering or executing 
their frauds, and all others who ſhall 
give counſel and aſſiſtance to the ſaid 
bankrupts in deviſing and practiſing 
their frauds and godleſs deceits to the 
prejudice of their true creditors, ſhall be 
reputed and holden diſhoneſt, falſe, and 
infamous perſons, incapable of all ho- 
nours, dignities, benefices, and offices, 
or to paſs upon an inqueſt or aſſize, or to 
bear witneſs in er or outwith, 
in any time coming.” 
The clauſe reſtraining a bankrupt s par- 
tiality in making payment to favourite 
creditors and neglecting others, is expreſſ- 
ed in the following terms: © If any bank 
s rupt, or interpoſed perſon partaker of 
his fraud, ſhall make any voluntary pay- 
„ ment or right to any perſon, in defraud 
* of the more timely diligence of another 
* creditor, having ſerved inhibition, or u- 
ky ſed horning, arreſtment, compriſing, or 
other lawful mean to affect the bank- 
rupt's lands, goods, or price thereof; in 
that caſe the bankrupt, or interpoſed 


* perſon, 


ce 
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„ perſon, ſhall be bound to make the ſame 
« forthcoming to the creditor having uſed 
e the more timely-diligence. And this cre- 
editor ſhall likewiſe have good action to 
recover from the co-creditor poſterior in 
A diligence what was voluntarily paid to 
e him in defraud of the purſuer.” | 

With reſpect to the article concerning 


fraud, this act is an additional inſtance of 
what I have had more than one opportu- 


nity to obſerve, that the court of ſeſſion, 


for many years after its inſtitution, acted 
as a court of common law only. No 


wrong calls louder for a remedy than 
frauds committed by bankrupts in with- 


drawing their effects from their creditors ; 


and yet from the preamble of the act it 
appears, that the court of ſeſſion had not, 
before that period, aſſumed the power to 


redreſs any of theſe frauds. Nor is it 
clear that the power was aſſumed by the 


ſeſſion as a court of equity: it is more 


preſumeable that the court conſidered it- 


ſelf as a court of common law acting by 
jegiſlative authority; firſt by authority of 
its own act, and afterward by authority of 


the act of parliament : —I ſay by authori- 
ty of its own act; for the court of ſeſſion 


Ta being | 
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being empowered by parliament to make 

regulations for the better adminiſtration of 
juſtice, an act of ſederunt originally was 
held equivalent to an act of parliament (a). 

This act, framed as we ought to ſuppoſe 
by the wiſeſt heads of the nation, is how- 
ever not only ſhamefully imperfect, but in 
ſeveral particulars groſsly unjuſt. No ge- 
neral regulations are eſtahliſhed concern- 


ing the conduct of the bankrupt, of his 


creditors, or of the judges ; no ouvert act 


is fixed as a public notification of bank- 


ruptcy : nor is there any regulation bar- 
ring the creditors from taking advantage 
of each other by precipitancy of execution. 
Such blindneſs is the leſs excuſable in 
judges to whom the Roman law was no 
ſtranger; and who, in an Engliſh bank- 
rupt-ſtatute paſſed a few years before, 
had a good model to copy after, and to 


(a) Acts by a bankrupt defrauding his creditors, 
as mentioned at the beginning of this chapter, are 


left without remedy by common law. As bankrupt- 


cy does not diveſt a man of his property, he is un- 
derſtood at cominon law to have the ſame power o- 
ver his eſtate that he had before, however prejudi- 
cial to his creditors his acts and deeds may be, and 
however ill intended. | | 


Vol. II. E e | improve. 
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improve. But this act, which has occa- 
ſioned many irregular and even unjuſt de- 
ciſions, muſt be examined more particu- 
larly. 

In the firſt place, There cannot be a 
more pregnant inſtance of unſkilfulneſs in 
making laws, than the clauſe confining the 
evidence of fraud to the writ or oath of 
the perſon who benefits by it. A very 
little inſight into human nature would have 
taught our judges, that it 1s in vain to 
think of detecting fraud by ſuch evidence. 
Covered crimes muſt be detected by cir- 
cumſtances, or not at all; and ſuch mat- 
ters, being beyond the nach of a general 
| rule, ought to be left with judges, with- 
out any rule other than to determine every 
caſe according to its peculiar circum- 
ſtances. We ſhall accordingly have occa- 
ion to ſee, that the court, of ſeſſion were 
forc'd to abandon the evidence eſta- 
bliſhed by themſelves; and in every in- 
Nance to indulge ſuch proof as the nature 
of the caſe will admit. In the ſecond 
place, With refpect to deeds done againſt 
creditors, 1t muſt appear ſtrange, that the 
act of ſederunt ſhould be confined to ac- 
tual fraud; a crime that merits puniſh- 


ment, 


- 
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ment, and to which accordingly a puniſh- 
ment is annexed in the act itſelf. It bars 
not a gratuitous deed in favour of chil- 
dren or others, however prejudicial to cre- 
ditors ; provided it be not granted pur- 
poſely to hurt 'them, but to benefit the 
donees. This palpable defect in the act 
will be accounted for by an obſervation 
one has occaſion to make daily, that in re- 
forming abuſes, there is commonly a de- 
gree of diffidence, which prevents the in- 
novation from being carried its due length. 
The repreſſing actual fraud was a great 
improvement, which filled the mind, and 
ſcarce left room for a thought of further 
improvement. And, in all probability, it 
appeared a bolder ſtep to ſupply the defect 
of common law by voiding frauds com- 
mitted by bankrupts, than to ſupply the 
detect of the ſtatute by n alſo gratui- 
tous deeds, 

So much upon the firſt article, With 
reſpect to the fecond, contrived to reſtrain 
the bankrupt from acting partially among 
his creditors, it is not in my power to give 
it any colour either of juſtice or expedien- 

cy. I have been much diſpoſed to think, 
that an inchoated act of execution was in- 
| | Ee 2 5 tended 
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tended by the legiſlature to be the public 
notification of bankruptcy, ſo often men- 
tioned, But J am obliged to relinquiſh 
that thought, when I confider, that our 
ſtatute 1621 is not confined to merchants, 
but comprehends the whole body of the 
people; and that an inchoated act of horn- 
ing or arreſtment is ſcarce a mark of bank- 
ruptcy at preſent, far leſs when the act was 
made, vith reſpect eſpecially to landed 
men. And that in fact it was not intend- 
ed a mark or notification of bankruptcy, 
is clear from the following conſiderations, 
that creditors are not barred by it from 
forcing payment by legal execution; nor 
even the bankrupt from acting partially a- 
mong his creditors, except with regard to 
thoſe only who have commenced execu- 
tion: all the other creditors are left at his 
mercy as much as before the act was 
made. This however is an omiſſion only; 
and I could wiſh, for the honour of my 
country, that nothing but an omiſſion 
could be objected to this clauſe: but it is 
fruitleſs to diſguiſe that it is groſsly un- 
juſt. There oughr, no doubt, to be a re- 
medy againſt the creditor who obtains pay- 
ment by the bankrupt's partiality : but to 
8 f make 
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make him ſurrender the whole to the cre- 
ditor who has got the ſtart in execution, 
is an unjuſt remedy ; for juſtice only re- 
- quires that he ſhould ſurrender a part, that 
both may be upon a level. To make him 
ſurrender the whole, is indeed an effectual 
cure to the bankrupt's partiality, but a 
cure that is worſe than the diſeaſe; worſe, 
I ſay, becauſe the partiality of an indivi- 
dual is a ſpectacle much leſs diſguſting 
than is the partiality of law. This regu- 
lation is unjuſt, even ſuppoſing the bank- 
ruptcy to be known to the creditor who 
receives payment. But how much more 
glaring the injuſtice, where he happens to 
be ignorant of that fact? the money he 
receives becomes undoubtedly his proper- 
ty; and juſtice forfeits no man of his pro- 
perty without a fault. Nor is this all. 
The regulation, in itſelf unjuſt, is no leſs 
ſo with reſpect to conſequences. Volun- 
tary payment effectually binds up the cre- 
ditor from legal execution: in the mean 
time the funds of the bankrupt are ſwept 
away by other creditors : and the creditor 
is forfeited for condeſcending to take pay- 
ment, being left without a remedy. View- 
ing now this regulation with reſpect to u- 
. tility, 
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tility, it appears no leſs inexpedient than 
unjuſt: to excite creditors to take the ſtart 


in execution, it holds out a premium, to 


which they are not intitled by the rules of 
juſtice; a premium that tends to a very 
unhappy conſequence, namely, to over- 
whelm with precipitant execution honeſt 


dealers, who, treated with humanity, 


might have emerged out of their difficul- 
ties, and have become bold and r 
traders. 

The next Wir Diagn ſtatute 1n 8 4 | 
time is the act 62. parl. 1661, ranking pa- 
ri paſſu with the firſt effectual appriſing, 
all appriſings of a prior date, and all led 


Vithin year and day of it; for 1 ſhall have 


occaſion to ſhow mrs. that this ſta- 
tute ought to be claſſed with thoſe con- 
cerning bankruptcy, though not common- 
ly conſidered in that light. But the con- 


nection of matter, more intimate than that 


of time, leads me firſt to the act 5. parl. 


1690, intended evidently to ſupply the de- 


fects of the act 1621. Experience diſco- 


vered in the act 1621 one defect mention- 


ed above, that no ouvert act is aſcertained, 
to be held the firſt act of bankruptcy as 
well as a public notification of it. This 

. defect 
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defect is ſupplied by the act 1696, in the 
following manner. An inſolvent debtor 
under execution by horning and caption, 
is declared a notour bankrupt, provided 
he be impriſoned, or retire to a ſanctuary, 
or fly, or abſcond, or defend his perſon by 
force. This is one term, and counting 
ſixty days back, another term is fixed; af- 
ter which all partial deeds by a bankrupt 
among his creditors are prohibited. The 
words are, All diſpoſitions, aſſignations, 
or other deeds, granted by the bank- 
rupt at any time within ſixty days before 
* his notour bankruptcy, in favour of a 
« creditor, directly or indirectly, for his 
ſatisfaction or further ſecurity, prefer- 
ring him to other creditors, _— be null 
and void,” 

It will be obſerved, that this Ang, 
with reſpect to the legal commencement 
of bankruptcy, differs widely from thoſe 
made in England. And indeed, to have 
copied theſe ſtatutes, by making abſcond- 
ing, .or keeping out of the way, the firſt 
act of bankruptcy, would in this country 
have been improper. In England, arreſt- 
ment of the. debtor's perſon till he find 
bail being commonly the firſt act of exe- 
cution, 


cc 
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cution, a debtor, to avoid impriſonment, 
muſt abſcond or keep out of the way the 
moment his credit is ſuſpected; and there- 
fore in England, abſconding or keeping. 

out of the way is a mark af bankruptcy = 
not at all ambiguous. But in Scotland, 
this mark of bankruptcy would always be 
too late; for with us there muſt be ſeve- 

ral ſteps of execution before a bankrupt 
be forc'd to abſcond, letters of horning, 
a charge, a denunciation, a caption. In 
this country therefore it was neceſſary to 
ſpecify ſome mark of bankruptcy antece- 
dent to abſconding. The mark that would 
correſpond the neareſt to abſcondin g in 
England, is denunciation upan a horning ; 
for after receiving a charge, the debtor, 
if he have any credit, will be upon his 
guard againſt denunciation, ſuppoſing it 
to be eftabliſhed as a public notification 
of bankruptcy. But our legiſlature per- 
haps ſhowed greater penetration, in com- 
mencing bankruptcy from a term of which 
even the bankrupt muſt be ignorant. Sud- 
den bankruptcy is ſo rare, as ſcarce to 
_ deſerve the attention of the legiſlature. A 


man commonly becomes bankrupt long 


before he is ** known to be ſo by 
4 1 = ultimate 
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ultimate execution; and conſidering that 
the ſuſpicious period, during which a debt- 
or is tempted to act fraudulently, com- 
mences the moment he foreſees the ruin 
of his credit, which is generally more than 
two months before his notour bankruptcy, 
it appears the ſafeſt courſe to tie up a 
bankrupt's hands during that period. Such 
retroſpect from notour bankruptcy cannot 
be productive of any wrong, if it have no 
other effect but to void ſecurities, which 
creditors obtain by force of execution, or 
by the voluntary deed of their debtor. 
And therefore the ſtatute 1696, as far as 
concerns the commencement of bankrupt- 
cy, ſeems wiſe and political; and perhaps 
the beſt that is to be found in any coun- 
The ſtatute adheres ſtrictly to the prin- 
ciples of equity above laid down, as far as 
it voids every ſecurity granted to one cre- 
ditor in prejudice of the reſt, within ſixty 
days before notour bankruptcy. But E 
muſt add, with regret, that it goes un- 
warily too far, when it voids alſo without 
diſtinction conveyances made in ſatisfac- 
tion or payment of debt. To deprive a 
man of a ſubject, the property of which 
YOL IE © * £ he 
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he has obtained bona fide in lieu of a debt, 
is, as obſerved above, inconſiſtent with an 
inviolable rule of juſtice, That an inno- 
cent man ought never to be forfeited of 
his property : and therefore a conveyance 
of this nature ought not to be voided, un- 
leſs the creditor receiving ſatisfaction be 
in the. knowledge Wi has Yn 8 Lunkrupts 
. 

But this is an error. af fimall 3 importance 
4 with what follows. After the 
commencement of bankruptcy, aſcertain- 
ed as above, a bankrupt is prohibited to 
act partially among his creditors; and 
yet creditors are permitted, as in the act 
1621, to act partially among themſelves, 
and to prevent each other by legal execu- 


tion. To permit a creditor to take by le- 


gal execution what he is prohibited to re- 
ceive voluntarily, is a glaring abhſurdity. 
Payment or ſatisfaction obtained bona fide, 
whether from the bankrupt himſelf, or 
by force of execution, ought to be ſuſtain- 
ed: but after the commencement of bank- 
ruptey, there is the ſame juſtice for void- 
ing a ſecurity obtained by execution, that 
| there is far nes þ A ſecurity obtained 
voluntarily 
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| voluntarily from the bankrupt. And yer 
our legiſlature has deviated ſo widely from 
juſtice, as to give full ſcope to execution 
even after notour bankruptcy. Nothing 
can be conceived more groſs. It had been 
a wiſe regulation, that upon notour bank- 
ruptcy a factor ſhould be appointed, to 
convert the bankrupt's effects into money, 
and to diſtribute the ſame among the cre- 
ditors at the fight of the court of ſeſſion. 
This regulation, eſtabliſhed in Rome and 
in England, ought not to have been over- 
looked. But if it was not palatable, our 
legiſlature ought at leaſt to have prohibi- 
ted more to be taken by any execution, 


khan a rateable proportion; for after no- 


tour bankruptcy no creditor can be in bo- 
na fide to take payment of his whole debt. 
The injuſtice and abſurdity of permit- 
ting a creditor to take by execution what 
he is diſcharged to receive from his debtor 
voluntarily, though left without remedy 
by our two capital bankrupt- ſtatutes, have 
not however been altogether overlooked. 
And 1 now proceed to the regulations made 
to correct that evil, which, for the ſake of 
connection, I have reſerved to the laſt place, 
| though one of theſe regulations comes in 
F f 2 Point 
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point of time before the act 1696. The 
great load of debt contracted during our 
civil wars in the reign of Charles I. and 
the decay of credit occaſioned thereby, 
produced the act 62. parl. 1661, laying 
down regulations ſuited to the times, for 
eating debtors and reſtoring credit. A- 
mong other articles, All appriſings de- 
* duced fince the iſt of January 1652, 
< before the firſt effectual appriſing, or 

after, but within year and day of the 
« ſame, are appointed to come in pars 
« paſſu, as if one appriſing had been de- 
* duced for the whole.” This regulation 
15 general withouc reſpect. to bankruptcy. 
But whatever ſtretches may be neceſſary 
for a particular exigency, it is evident, 
that the regulation cannot be juſtified as a 
perpetual law, except upon ſuppoſition that 
all the appriſings are deduced after the 
debtor is inſolvent. A debtor while he is 
in good circumſtances, may pay his debts 
or grant real ſecurities in what order he 
pleaſes. By uſing this privilege he harms 
none of his creditors : they have no ground 


„ Yae: challenging ſuch a deed at the time 


when it is granted; and his ſupervening 
| bankruptcy cannot afford them a ground 


of 
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of challenge which they had not at firſt. 
A ſecurity obtained by an appriſing or ad- 
judication is preciſely fimilar. If the debt- 
or be ſolvent when an adjudication is ob- 
tained by a creditor, the other creditors 
ſuffer not by it; and the adjudger who 
has thus fairly obtained a ſecurity, muſt 
be intitled to make the beſt of his right, 
whether the debtor afterward become in- 
ſolvent or no. I have reaſon therefore to 
place the foregoing ſtatute, conſidered as 
perpetual, among thoſe which have been 
enacted in the caſe of bankruptcy : and in 
order to fulfil the rules of juſtice, the court 
of ſeſſion, as a court of equity, will conſi- 
der it in that light. The involved circum- 
ſtances of debtors and creditors at the time 
of the ſtatute, made it a ſalutary regula- 
tion to bring in appriſers par: paſſu, even 
where the debtor was ſolvent, though e- 
vidently a ſtretch againſt juſtice: but to 
adhere ſtrictly to the regulation at preſent, 
when there is not the ſame neceſſity, is to 
adhere rigidly to the words againſt the 
mind and- intendment of the legiſlature ; 
for ſurely it could not be intended, that a 
creditor ſhould for ever be deprived of the 
Preference he obtains by being the firſt 


adjud ger, 


4 
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adjudger, even where the other creditors 


are not hurt by that preference. That af- 


ter the debror's bankruptcy a creditor 
ſhould not have more than his proportion 
of the common fund, is extremely juſt ; 
and ſo far the ſtatute ought to be held per- 
petual. What farther is enacted to anſwer 
a particular purpoſe, ought to be conſider- 
ed as temporary; becauſe the legiſlature 
could not mean it to be perpetual, 

If then the foregoing ſtatute be held to 
be perpetual, it muſt be confined to the 
| caſe of bankruptcy; and in that view it 
| deſerves to be immortal. The firſt adju- 
dication may be juſtly held a public mark 
cr notification of the debtor's bankruptcy, 
warnin 1g the other creditors to beſtir them- | 
ſelves; and a year commonly i is ſufficient 
for them to lead adjudications, which, by 
authority of the ſtatute, will intitle each 
creditor to a proportion of the debtor's real 
eſtate. This was a happy commencement 
of a much wanted reformation. The court 
of ſeſſion, taking example, ventured to de- 
clare by an act of ſederunt “, That the 
| priority of a creditor's confirmation ſhall 


o Feb, 28, 9M 


afford 
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afford no preference in competition with o- 
ther creditors confirming within ſix months 
of the death of their debtor. By another 
act of ſederunt *, All arreſtments within 
ſixty days gradeiog the notour bankrupt- 
cy, or within four months thereafter, are 
ranked par: paſſu ; and every creditor who 
poinds within ſixty days preceding the no- 
tour bankruptcy, or within four months 
thereafter, is obliged to communicate a 
proportion to the other creditors ſuing 
him within a limited time +. In the heat 
mation, the laſt- mentioned regula- 
carried po far. Woinding operates 
at once a transference of the property and 
a diſcharge of the debt; and ſuppoſing a 
poinder to be ignorant of his debtor's in- 
| ſolvency, which is frequently the caſe 
where the execution precedes the notour 
bankruptcy, there is no rule in equity 
more than at common law to oblige tlie 
poinder to communicate any proportion 
to the other creditors. Nay, it is poſlible 
that a debtor may be ſolvent within ſixty 

days of his notour bankruptcy : a poind- 
ing againſt him i in {Hat caſe, which wounds 


? Auguſt 9. 1754. + AR of ſederunt, ibid. 


not 
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not the other creditors, ought not to af 
fo rd them the ſhadow of a claim (a). 

The principles of equity ripening gra- 
dually, our zeal for the act 1661 has in- 
creaſed; and there is a viſible rendency in 
dur judges to make the remedy ſtill more 
complete. In order to that end, the court 
of ſeſſion, as a court of equity, might have 
enlarged the time given by the ſtatute for 
leading adjudications. The principles of 
juſtice authoriſe a ſtill bolder ſtep, which 
__ to ex upon an „ r all dir u- 


ſellon, wavering Ae as to their: . 
table powers, have not hitherto ventured 
ſo far. Not adverting to an obvious doc- 
trine, That i in x order to fulfil Jul a it is 


ay 8 Sl EOS wee! cor two las- 

| at acts of ſederunt required ſeveral emen - 
dations; for which reaſon, being temporary only, 
they were allowed to run out. And thus again we 
were laid open to the rapacity of creditors endea- 
vouring to prevent one another by legal execution; 
till a remedy was provided by a Britiſh ſtatute, that 
ſhall be mentioned art the end of this chapter cum e- 
togio, being the moſt perfect bankru pt-ſtatute thatever 
was contrived by the wit of man, as far as 9 

are concerned. 


1. 8 lawful 
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lawful to improve means laid down in a 
ſtatute, the court of ſeſſion hath not at- 
tempted directly to enlarge the time for 
bringing in adjudgers puri paſſu : but they 
do the ſjame thing every day indirectly ; 
for upon 'the application of any creditor, 
ſerung forth, That if the common indu- 
ciæ required in the proceſſes of conſtitu- 
tion and adjudication be not abridged 
* in his favour, he cannot hope to com- 
“ plete his adjudication within year and 
* day of the adjudication firſt effectual, 
the court, without requiring any cauſe to 
be aſſigned for the delay, give authority 
for adjudging ſummarily ;- which in effect 
is declaring, that all adjudgers ſhall have 
the benefit of the ſtatute, provided the 
ſummons of adjudication. be within year 
and day of the firſt effectual adjudication. 
It may be queſtioned whether this be not 
too indulgent : the extraordinary privilege 
of ſhortening the forms, ought not to be 
permitted, unleſs the creditor can aſſign 
ſome good cauſe for his delay; becauſe 
law ought not to be ſtretched in favour of 
_ thoſe who ſuffer by their own fault or ne- 
glect. It is curious at the ſame time to 
obſerve, that a court, like an individual,' 


Vor. II. 88 afraid 


ke 


_. 
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afraid of a bold ſtep, will, to ſhun it, ven- 
ture upon one no leſs bold in reality, 
though perhaps leſs in appearance: for to 
abridge or diſpenſe with forms, ſalutary 
in themſelves and ſanctified by inveterate 
practice, is an act of authority no leſs ex- 
traordinary, than to enlarge the time af- 
forded in a ſtatute for 0 «djudgers 
Pari paſſi. 

But after. all, bs Feen regulations 
for putting creditors upon a level in the 
caſe of bankruptcy, are mere palliatives: 
they ſoften the diſeaſe, but ſtrike not at 
thè root. The court of ſeſſion tried once 
a bolder and mare effectual remedy, bor- 
rowed from the law of Rome and of Eng- 
land, that of naming a factor for mana- 
ging and diſpoſing of the bankrupt s move 
able funds, in order that the price may be 
equally diſtributed among the creditors. 
It was made for a trial, and in that view 
was made temporary. Why it was not 
renewed and made perpetual, 1 cannot. 
gueſs, if it was not that the court doubt- 
ing of its powers, thought a ſtatute ne- 
ceſſary. One thing is certain, that the late 
enenptrtarute, mentioned Ts was 

framed 
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framed by the judges of that court, and 
procured upon their application, 
According to the method propoſed in 
the beginning, nothing now remains but 
the operations of the court of ſeſſion, to 
which I proceed, beginning with deciſions 
relative to the ſtatutes, and concluding 
with deciſions founded on equity indepen- 
dent of the ſtatutes. And firſt, the ſta- 
| tute 1621 has been extended to a leaſe of 
land ſet to a truſtee at an undervalue, in 
order that the bankrupt himſelf might en- 
joy the profits. A leaſe of this nature, 
though not comprehended under the words 
of the act, comes plainly under its ſpirit 
and intention; and therefore it was the 
duty of the court to extend the act to that 
caſe. A fraudulent bond granted by a 
bankrupt 1 in order to withdraw from the 
true creditors a part of the fund for the 
bankrupt's own behoof, is another ex- 
ample of the ſame kind. For, as Sir George 
Mackenzie obſerves in his explication of 
this act, Though neither tacks nor bonds 
be comprehended under the letter of the 
“le w, yet the reaſon of the law extends 
« to them; and in laws founded on the 
1 principe of reaſon, extenſions from the 
G g 2 | "M8 ſame | 
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* ſame principles are natural. And in 
* laws introduced for obviating of cheats, 
„ extenſions are moſt neceſſary, becauſe 
„ the ſame ſubtile and fraudulent inclina- 
„tion that tempted the debtor to cheat 
“ his creditors, ' will tempt him likewiſe 
eto cheat the law, if the wiſdom and pru- 
„ dence of the judge do. not interpoſe.“ 
A diſcharge granted by the bankrupt in 
order to cover a debt from his creditors 
for his own behoof, will alſo come under 
the act by an equitable interpretation. 
With reſpect to the evidence required 
in the firſt article of the ſtatute 1621, for 
detecting fraudulent deeds, the court of 
ſeſſion hath aſſümed a power proper and 
peculiar to a court of equity. It has been 
forc'd to abandon the oath or writ of the 
partaker of the fraud, being a means al- 
together inſufficient to anſwer the purpoſe 
of the ſtatute, and in place of it to lay hold 
of ſuch evidence as can be had. It is ac- 
cordingly the practice of the court, after 
weighing circumſtances, to preſume ſome- 
times in favour of the deed till fraud be 
proyed, and ſometimes againſt the deed 
till a proof be brought of its being fair. 
and honeſt, Thus a bond bearing bor- 


8 rowed 


* 


' 
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rowed money, granted by a bankrupt to 
a conjunct and confident perſon, was pre- 
ſumed to be fairly granted for the cauſe 
expreſſed; and the burden of proving it 

to have been granted without any juſt 
cauſe, was, in terms of the act, laid upon 
the purſuer of the reduction ®, A diſpo- 
ſition by a bankrupt of his whole heritage 
to his ſon-in-law, upon the narrative of a 
price paid, was found probative, unleſs 
redargued by the diſponee's oath f. A 
diſpoſition by a bankrupt to his brother, 
bearing to be for ſecurity of a ſum inſtant- 
ly borrowed, was ſuſtained ; but admit- 
ting the cauſe expreſſed to be redargued 
by the diſponee's oath. And the judges 
diſtinguiſhed this caſe from that of a diſ- 
poſition bearing a valuable conſideration 
in general, which muſt be otherwiſe veri- 
fied than by the diſpoſition 4. 

On the other hand, in a reduction upon 
the act 1621 of a bond bearing borrowed 
money granted by a bankrupt to his bro- 
ther, the judges thought, that though 


* Durie, Jan, 22, 1630, Hope-Pringle contra Carre. 
+ Durie, Jan. 17. 1632, Skene contra Beatſon. 


7 Gosforq, Nov. 28, 1673, Campbell contra Campbell. 


bonds 
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bonds inter conjunctos may prove where 
commercial dealings appear; yet as no 
ſuch dealings were alledged, and as the 
creditor's circumſtances made the advance- 
ment of ſo large a ſum improbable, the 
bond was not ſuſtained as probative of its 
cauſe . A diſpoſition of land by a bank- 
rupt 10 his brother, bearing a valuable 
conſideration in general, was not ſuſtained 
as probative of its narrative in prejudice 
of prior creditors; and it was laid on the 
diſponee to aſtruct the ſame f. And he 
having ſpecified, that it was for a ſum of 
money advanced in ſpecie to his brother, 
which he offered to depone upon, the 
court found this not relevant . In a ſi- 
milar caſe, the diſponee having produced 
two bonds due to him by the diſponer, 
and offering to give his oath that theſe were 
the cauſe of the e- e the court 
thought this ſufficient . 


Fountainhall, Forbes, Dec. 5. 170), Maclearie con- 
tra Glen, 

x Stair, Nov, 29, 1671, Whitehead contra Lidderdale. 
4 Stair, Dec. 14. 1671, inter eoſdem. | 


| Stair, Doe. 15. 2 75 Duff contra Forbes of Cullod- 


den. 
5 A 


Ch. V. OF, BANKRUPTS, 239 


A diſpoſition by a bankrupt to a con- 
junct or confident perſon, referring to a 
prior engagement as its cauſe, is not ſuſ- 
_ rained unleſs the prior engagement be in- 
ſtructed, Thus an aſſignment made by a 
bankrupt to a conjunct and confident per- 
ſon, bearing to be a ſecurity for ſums due 
to the aſſignee, was preſumed to be in 
fraudem creditorum, unleſs the aſſignee 
would bring evidence of the debts referred 
to in the deed *. And the aſſignee ſpeci- 
fying, that he took the aſſignment for be- 
hoof of a third party, one of the bank- 
rupt's creditors, the aſſignment was ſuſ- 
| tained f. An aſſignment by a bankrupt 
to his brother, bearing to be a ſecurity for 
debts owing to him, was preſumed gra- 
tuitous, unleſs the aſſignee would in- 
{ſtrut otherwiſe than by his own oath, 
that he was creditor 4. To ſupport 
the narrative of a diſpoſition by a bank- 
rupt to his ſon, bearing for its cauſe cer- 


* Durie, Haddington, Feb. 12. 1622, a contra 
Young, 


+ Hope, (De creditoribus), Feb. 27. 11622, inter eoſ- 
dew. - 


t Durie, Jan. 29. 1629, Auld contra Smith; Stair, 
July 15. 1670, Hamilton contra Boyd, 


tain 
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rain debts undertaken by the ſon, it 
was judged ſufficient that the ſon offer- 
ed to prove by the creditors mentioned in 
the diſpoſition, that he had made payment 
to them in terms of the diſpoſition . A 
diſpoſition by a bankrupt to his brother, 
bearing to be a ſecurity for certain ſums 
due by bond, was thought ſufficiently ſup- 
ported by production of the bonds, unleſs 
the purſuer: would offer to prove, that the 
bonds were granted after inſolvency, Here 
no {ſuſpicious circumſtances occurred, other 
than the conjunction itſelf; and if ſuch a 
proof of a valuable conſideration be not 
held ſufficient, all commerce among rela- 
tions will be at an end. It might upon 
"the ſame footing be doubted, whether even 
a proof by witneſſes of the actual deli- 
very of the money would be ſufficient, 
which might be done ſimulately, in or- 
der to ſupport a bond, as well as a bond 
be granted ſimulately in order to ſup- 
port a diſpoſition . It will be obſerved, 
that ſome of the foregoing caſes are of 
bonds granted after bankruptcy, as for 


_ * Stair, Jan. 9. 1672; Robertſon contra Robertſon, 
. + Fountainhall, Feb: 22. 1711, Rule contra Purdie, 


1 ä bor- 
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borrowed money, which ought not to be 
ſuſtained in equity. But the court of ſeſ- 
ſion, as will be ſeen after ward, is in the 
practice of ſuſtaining ſuch bonds, for no 
better reaſon than that they are not prohi- 
bited by the bankrupt- ſtatutes. 

With reſpect to the ſecond article of the 
act 1621, prohibiting payment to be made 
in prejudice of a creditor who is in cur/u 
dihgentie, the court of ſeſſion ventured to 
correct the injuſtice of this article, by refu- 
fing to oblige a creditor who had obtained 
payment, to deliver the money to the ere- 
ditor firſt in execution; unleſs it could be 
verified, that at the time of the payment 
the debtor was commonly reputed a bank- 
rupt “ . A debtor commonly reputed a 
bankrupt will always be held ſuch by his 
creditors; and a creditor knowing of his 

debtor's bankruptcy cannot juſtly take 
more than his proportion. Where pay- 
ment is made before inchoated execution, 
and yet within threeſcore days of notour 
bankruptcy, the court of ſeflion hath no 
occaſion to extend its equitable powers to 


* Dalrymple, Bruce, June 7. 1135, Tweedie contra 
Din. | 


vor. II. Hh ſeupport 
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ſupport ſuch payment, which ſtands free 
of both ſtatutes for the ſtatute 1621 chal- 
lenges no payments but what are-made-af- 
ter inchoated execution, and payments are 
not at all mentioned in the ſtatute 1 696. 
Payments after notour bankruptcy are in 
a different caſe: they are N in ,. 
N not by this ſtatute. | 

The ſecond branch of 5 act 8 7 
| curing a'creditor who has commenced exe- 
; cution againſt the partiality of his debtor, 
is ſo ſtrictly interpreted by the court of 
ſeſſion, that where a ſecurity is voided by 
a creditor prior in execution, the whole be- 
nefit is given to him. And the act 1696 
is ſo ſtrictly interpreted, that moveables 
being delivered to a creditor in ſatisfaction 
of his debt, the tranſaction was voided 
becauſe delivery was made within ſixty 
days before notour bankruptey “; though, 
_ -abſtraQting from the injuſtice of dag 
an innocent man of his property, the 
"court, in inter preting a rigorous ſtatute, 
ought to have limited the words within 
their narroweſt n meanin 8. by: finding, that 


Dalrymple, Jan. 27. 2715» Forbes, of N 225 | 
ly 19. m_— Smith contra Taylor. 


move- 
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moveables, the commerce of which ought 

do be free, are not 3 in the 
ſtatute. 

By the act 1 696, . obſerved, © All 

6. diſpoſitions, &c. granted by a debtor 

within fixty days before his notour bank- 

“ ruptcy, in favour of a creditor, for his 


ſatisfaction or ſecurity, preferring him 


cc 
« and void.” This clauſe admits a double 
meaning: it may import a total nullity ; 


or it may import a nullity as far only as 


that creditor 1s preferred before - others. 


The former meaning would be rational, 


ſuppoſing the creditors to be barred from 
execution as the bankrupt is from aliena- 
tion: but as they are left free, the latter 
meaning ought to be adopted, as what an- 


ſwers the purpoſe of the legiſlature, and 
fulfils the rules of juſtice. And yet, 1 


know not by what miſapprehenſion, the 
former is adopted by the court of ſeſſion. 
A diſpoſition accordingly of this kind was 
voided totally; without even giving the 
diſponee the benefit of a pari paſſu pre- 
ference with the other creditors, who 
had attached the ſubject by legal execu- 

H h 2 tion. 


before other creditors, are declared null 
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tion *. This is laying hold of the words of 
A ſtarute, without regarding its ſpirit and 
intendment. It is worſe: it is giving a 
wrong ſenſe to an ambiguous clauſe, in 
oppoſition to the ſpirit and intendment. 
The obvious purpoſe of the act 1696 is not 
to deprive a bankrupt altogether of the 
management of his affairs, for in that caſe 
a curator bonis muſt have been appointed, 
but only to bar him from acting partially. 
It clearly follows, that a court of equity, 
ſupporting the ſpirit of the law, ought not 
to hade carried the reduction farther than 
to redreſs the inequality intended by che 
diſpoſition. Yet the court of ſeſſion, in 
this caſe, was no leſs partial to the pur- 
ſuers of the reduction, than the diſpoſition 
was to the defendant ;''and their decree ex- 
ceeded the bounds of juſtice on the one 
_ ide, as much as the bankrupt s diſpoſition 
did on the other. The ſolidity of this rea- 


ſoning will be clearly apprehended, in ap- 


plying it to a ſecurity granted by a debtor 
in good credit, but who, within ſixty days 
after, becomes a notaur ane The 


| 8 Fountainhall, Dalrymple, Dec. 4. —_ 8 cons 
tra Reid 5 July 19.17 . ma contra Taylor. 


creditor, 
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creditor, being in optima fide. to take a ſe- 
curity in theſe circumſtances, merits no 
puniſhment. Another creditor, however, 
anxious about his debt, attaches the ſubject 
by legal execution; and thus gets the ſtart 
of the diſponee, whoſe hands by the diſ- 
poſition are tied up from execution. Could 
one liſten with patience to a decifion that 
voided the diſpoſition altogether, and y”_ 
ferred the other creditor? © 


With reſpect to particulars that come 
not under either of the bankrupt- ſtatutes, 
but are left to be regulated by equity, it 
is diſtreſſing to obſerve the never- eeaſing 
fluctuation of the court of ſeſſion between 


common law and equity. In many in- 


ſtances, the court hath given way to the 
injuſtice of common law without affording 
a remedy; for a very odd reaſon indeed, 
That no remedy is provided by ſtatute. 
In other inſtances, the court, exerting its 
equitable powers, has boldly applied the 
remedy. I proceed to examples of both. 

A ſale by a notour bankrupt after the act 
1696, was ſupported for the following rea- 
ſon, That it is not prohibited by the act “. 


Very 


of —— — — ——— 
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5 Very true. But, as above demonſtrated, 
it is prohibited by juſtice and by utility; 
and upon theſe media it ought to have been 
voided. And a bond for money was ſuſ- 
tained, though lent to a known bankrupt *. 
In thoſe days, it ſeems to have been aſſu- 
med as a maxim, That every exerciſe of 
property even by a notour bankrupt, how- 
ever deſtructive to his creditors, 1s lawful, 
except what are prohibited in expreſs terms 
by the bankrupt-ſtatutes. Upon the ſta- 
tute 1696 it has been diſputed, whether an 
act be challengeable where no ſubject. is a- 
liened, and yet a partial preference is given. 
The caſe was as follows. An heir-appa- 
rent having given infeftments of annual- 
rent, did thereafter grant a procuratory to 
ſerve himſelf heir, that his infeftment 
might accreſce, to the annualrent- rights. 
In a competition between theſe annual- 
renters and poſterior adjudgers, it was ob- 
jected againſt the procuratory, That it was 
granted by a notour bankrupt, and there- 
fore null by the ſtatute 1696; the purpoſe 
of which is to annul every Partial prefer- 
ence by a bankrupt, direci or indirect. It 


. "Stair, June 28. 1665, Monteith contra Aube 


Was 
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was anſwered, That the ſtatute. mentions 
only alienations made by the bankrupt, 
and reaches not every act that may be at- 
tended with a conſequential damage or be- 
nefit to ſome of the creditors. The court 
preferred the annualrenters . Had the ſer- 
vice been before the bankruptcy, there 
could -be no reaſon in equity againſt it : 
but a man, who, conſcious of his own 
bankruptcy, performs any act in order to 
prefer one creditor before another, is unjuſt; 


and the creditor who takes advantage — 


that act, knowing his debtor to be bank- 
rupt, is partaker of the wrong. The court 


therefore denying a remedy in this caſe, 
acted as a court of common law, denden | 


ing its equitable powers. 5 

Oppoſite to the foregoing Wand 1 
ſhall mention firſt a donation, the motive 
of which 1 is love and favour to the donee, 
without any formed intention to wrong 
the creditors, though in effect they are 
wronged by it. That this caſe is not pro- 
vided for in the ſtatute 1621, is evident 
from every clauſe in it. Fraud only is re- 


Prefied: not fraud 1 in a lax ſenſe, ignify- 


2 n 1728, . of Graitney competing. 
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o 
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ing every moral wrong by which a credi- 
tor is diſappointed of his payment; but 
fraud in its proper ſenſe, ſignifying a deli- 
berate purpoſe to cheat creditors; that ſort 
of fraud which is criminal and merits pu- 
niſhment: which is put beyond doubt by 
the final clauſe, inflicting a puniſhment 
fully adequate to fraud in its proper ſenſe. 
But a gratuitous bond or alienation, of 
which the intention is preciſely What is 
ſpoken out, without any Purpoſe to cover 
the effects from the creditors, is not a 
fraud in any proper ſenſe, at leaſt not in a 
ſenſe to merit puniſhment. This then is 
left upon equity: and the court of ſeſſion, 
directed by the great principle of equity, 
Nemo debet locupletari aliena jactura, makes 
no difficulty to cut down a gratuitous bond 
or alienation granted by a bankrupt. With 
reſpect to a gratuitous bond, the court I 
believe has gone farther: it has preferred 
the creditors upon an eventual bankrupt- 
cy, even where the granter was ſolvent 
| when he made the donation. And indeed 
the court cannot do otherwiſe, without 
deviating from the 3 now men- 


tioned. 5 15 
. | Next 
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Next comes a ſecurity given by a bank- 
rupt in ſach circumſtances as not to be 
| challengeable upon either of the ſtatutes, 
being given, for example, before execution 
is commenced againſt the bankrupt, and 
more than ſixty days before his bankrupt- 
cy becomes notorious. It is made out a- 
bove, that a court of equity ought to void 
ſuch a ſecurity, even though the creditor, 
ignorant of his debtor's bankruptcy, ob- 
rained the ſame bona fide. The court of 
ſeſſion, it is true, hath not hitherto ventu- 
red to adopt this equitable regulation in 
its full-extent; but it hath made vigorous 
approaches to 1t, by voiding ſuch ſecurity 
where-ever any collateral circumſtance 
could be found that appeared to weigh in 
any degree againſt the creditor, Thus, a 
ſecurity given by a bankrupt-to one of his 
| creditors, who was his near relation, was 
voided, though the diſpoſition came not 
under either of the bankrupt-ſtatutes *. 
In the ſame manner, a diſpoſition onniuni 
bonorum, as a ſecurity to a ſingle creditor, 
is always voided. And here it merits ob- 
* Fountainhall, January 28. 1696, 80 ymadbar contra 
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| ſervation, that the court of ſeſſion acting 
upon principles of equity, is more correct 
in its decrees, than where it acts by autho- 
rity of the ſtatutes; witneſs the following 
caſe. © A debtor againſt whom no exe- 
© cution was commenced, having granted 
a dif] poſition omnium bonorum as a ſecuri- 
ty to one of his creditors, another credi- 
tor arreſted in the diſponee's hands, and 
in the fortheoming inſiſted, that the diſ- 
poſition was null, and that the ſubject 
ought to be made forthcoming to him 
upon his arreſtment. The court redu- 
ced to the effect of bringing in the ar- 


cc 


4 reſter pari paſſu *.” The following caſe, 


though varying in circumſtances, is built 


upon the ſame foundation. Robert Grant, 


conſcious of his inſolvency, and reſolving 
to preſer his favourite creditors, executed 

privately in their favour a ſecurity upon 5 
his land- eſtate, which in the ſame private 
manner he completed by infeftment. This 
ſecurity being kept latent, even from thoſe 
for whom it was intended, gave no alarm, : 
and Robert Grant did not become a notour 
bavkrupt tor many months after, But the 


February 25. 1737 Cramond contra Bruce, 


| peculiar 
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| peculiar circumſtances of this caſe, a real 
ſecurity beſtow'd on creditors. who were 
not making any demand, ſeiſin given clan- 
deſtinely, &c. were clear evidence of the 
granter's conſciouſneſs of his bankruptcy, 
as well as of his intention to act partially 
and unjuſtly among his creditors; and the 
court accordingly voided the ſecurity as 


far as it gave preference to the creditors 
therein named; November 10. 1748, Sir 


Archibald Grant contra Grant of Lurg. 
The principle upon which this decifion 


is founded was admitted in the following. 


caſe ; though the judgement was laid on 


a ſpeciality. Fenwick Stow merchant in 


Berwick, having been employed by the 
Thiſtle Bank of Glaſgow as an agent for 
circulating their notes, was indebted to 
them, February 1768, the ſum of L. 2000. 
Finding himſelf inſolyent, without hope of 


retrieving his circumſtances, he ſet on foot 


a moſt unjuſt plan, that of ſecuring his 
favourite creditors at the expence of the 
reſt. In that view, he executed privately 

three heritable bonds, on his land-eſtate 


* ,th Auguſt 1774s i of Fenwick oe con- 


tra Thiſtle Bank of Glaſgow. 1 


I 1 2 ER 
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in Scotland, two to his near relations, and 
the third to the Thiſtle Bank for the ſaid 
L. 2000. Theſe bonds were kept latent, 
even from the perſons concerned, till late 
in june 1768; at which time being in 
actu proximo of abſconding, the bond to 
the Thiſtle Bank was ſent to them by poſt 
29th of that month. Upon the 3d July 
1768, he left Berwick abruptly, and fled 
to London; and infeftment was taken up- 
on the bond to the Thiſtle Bank 13th July. 
By the debtor's ſudden elopement, his o- 
ther Scotch ereditors were deprived of an 
opportunity to render him notour bank- 
rupt: but upon notice of his abſconding, 
border-warrants were taken out for appre- 
hending his perſon; and ſundry inhibi- 
tions were raiſed and executed 12th and 
13th July. In a competition among the 
bankrupt's creditors, the caſe between the 
Thiſtle Bank and the adjudging creditors 
was debated in preſence; and the follow- 
ing argument was urged for the latter. 
A merchant in the courſe of buſineſs 
purchaſes goods, draws bills, grants ſecu- 

rities. He may even pay one creditor be- 
fore another, as long as he has a proſpect 
to pay all, But where he is ſo far dipt as 
44 8 2 — | to 
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to deſpair of retrieving his circumſtances, 
and yet delays to declare himſelf infolvent 
till he has diſtributed his effects among his 
favourite creditors; ſuch management is 
groſsly unjuſt : it is a fraud which no 


court of equity will countenance; and it is 


the very fraud which is the inductive cauſe 
of the bankrupt-at 1696. For what o- 
ther reaſon are partial preferences cut down 
by that act, but becauſe they are unjuſt or 


fraudulent ? * And what 18 | remarkable in ; 


that act, even the bona fides of a creditor 
who obtains a preference, does not ſecure 
him, if the preference be granted by the 
debtor within threeſcore days of his no- 


tour bankruptcy. Nor ought ' bona fides to 


be regarded in this caſe: it is fraudulent 
to prefer a favourite creditor: the bona. H- 
des of that creditor vaniſheth when he is 
made acquainted with the condition of his 
debtor; and he 1s particeps frondi if he 3 
tend to hold the ſecurity. 


It is a groſs miſtake chat ir ac 1696 3 is 


che only law we have for repreſſing the 
partial deeds of a bankrupt. It required 
indeed a ſtatute to make bankruptcy operate 
retro; and it required a ſtatute to cut down 


a a partial preference funditus, ſo as not even 


5 to 
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% rank it par: paſſu with other debts. 
Such effects are far above the power of any 
court. But though the characteriſtics of 
notour bankruptcy are neceſſary each of 
them to produce theſe extraordinary effects, 
yet the act ſays not nor infinyates,” that 
any bankrupt who falls not preciſely un- 
der the deſcription of the ſtatute may with 
out control commit the groſſeſt injuſtice 
by preferring one creditor before another. 
It would be ſtrange indeed to annul in to- 
tum all partial deeds by one who is a bank- 
within fixty days antecedent to the notour 
bankruptcy ;-, and yet to leave a bankrupt 
at freedom to diſtribute his effects as he 
-pleaſes, if but a fingle circumſtance be 
wanting of thoſe ſpecified in the ſtatute. 
Our law is not ſo. imperfe&. - For every 
wrong there ought to be a remedy; and 
the court of ſeſſion, directed by the great 
principle of juſtice, will correct every wrong 
a bankrupt can do to his creditors. So far 
as the bankrupt-ſtatutes extend, they act 
as a court of common law : beyond theſe 
bounds, they act as a court of equity. 
Take the following inſtances of the latter. 
A debtor advertiſes his inſolvency in the 

1 news- 
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news- papers, and appoints - a day for the 
meeting of his creditors; who meet and 
name truſtees, The bankrupt ſurely will 
not after this be ſuffered to give a real ſe- 
eurity to-one of his creditors in prejudice 
of the reſt; and yet all theſe ſteps may 
have been taken without a ſingle execution 
againſt him. A perſon inſolvent having 
been charged with horning retires to the 
ſanctuary, or ſteps over the border. Tho 
this caſe falls not under the act 1696, yet 
no one can doubt but that every partial 
preference granted by him will be cut 
down by the court of ſeſſion. A peer can- 
not be brought under the deſcription of 
the ſtatute, nor a member of the Houſe of 
Commons during the ſitting of parliament. 
Are ſuch perſons under no control with 
reſpect to their creditors? Our law would 
be miſerably defective if they were not. 
Nor is it a novelty for the court of ſeſſion 
to undertake the redreſſing of ſuch wrongs. 
To cut down /funditus a ſecurity granted 
by a bankrupt any of the ſixty days that 
precede his bankruptcy, requires that he 
be a bankrupt ; in terms of the ſtatute; but 
as it is repugnant to common juſtice that 
a perſon inſolvent ſhould take upon him 
to 
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to parcel out his effects among his credi- 
tors: unequally, the court of feſſion will 
rectify this act of injuſtice by bringing 
them all in pari paſſu. Thus, a diſpoſition 
ommunm; bonorum to one creditor has always 
been cut down as being a partial preference 
by a debtor. who virtually acknowledges 
himſelf to be inſolvent. A diſpoſition. to 
a near relation ſuffers the ſame fate, where 
the diſponer appears to be inſolvent. Now 

of all the caſes that have happened, there 
is not one that bears more evident marks 
of partiality and injuſtice in preferring 
ſome creditors to. the ruin of others. The 
fact here is the ſame that occurred in the 
| caſe, Sir Archibald Grant contra Grant of 
Lurg, namely, a perſon inſolvent granting 
of his own motive a ſecurity for a large 
ſum to creditors who were not preſſing him 
for payment; with the addition, in the 
preſent caſe, of being granted the moment 
before abſconding. There cannot be a 
more bare-faced act of injuſtice, and none 


that requires more to be redreſſed by the 


court: the remedy is eaſy, which is to rank * 

all the creditors part paſſu. _ oe 
It was the opinion of the court, ahas 4 an 

en{Stvonr perſon cannot prefer one creditor. _. 
before 


4 


6 
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before another; and that every ſuch par- 


tial preference ought to be cut down. But 
the plurality of the judges voted for ſup- 
porting the infeftment of the Thiſtle Bank, 
on the following ground, That the 


“ Thiſtle Bank truſted their notes with 


Fenwick Stow to be put into currency 
for their behoof, and not with an inten- 
tion to lend him money; and that Fen- 
wick Stow became their debtor by a 
* breach of truſt, in uſing theſe notes as 
e his own, which bound him for repara- 
* tion,” This argument occurred in the 
courſe of reaſoning, and made a ſudden 
impreſſion, which I am convinced would 
have been found inſufficient had the cauſe 
been brought under review. For at that 
rate, if a man ſhould burn my houſe, 
ſpuilzie my goods, run away with my mo- 
ney, or commit any other delict intitling 
me to reparation, I ought to be preferred 
before all his other creditors. He is in- 
deed bound in conſcience to repair the 
hurt he has done me; but is he not equal- 


ly bound in conſcience to pay the ſums he 


has borrowed ? Let it be ſuppoſed, that 
Fenwick Stow, inſtead of taking upon him 
_ arbitrarily to prefer one creditor before an- 
A * other, 
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other, had made a fair ſurrender of his ef- 
fects, would the Thiſtle Bank in a compe- 
tition have been preferred primo loco? This 
would be a new ground of preference, hi- 
therto unknown. If ſo, it is a clear con- 
ſequence, that the bankrupt, by his vo- 
luntary deed, could not give a preference 
to the Thiſtle Bank, which they would not 
have been intitled to in a competition before 
the court of ſeſſion. 
After finiſhing the inſtances pemitzd, 
another point demands our attention. 
With reſpect to an alienation bearing to be 
granted for love and favour, or made to a 
n@r relation bearing a valuable conſidera- 
tion, a doctrine eſtabliſhed in the court of 
ſeſſion by a train of deciſions, appears fin- 
gular. It is held, that the purchaſer from 
ſuch diſponee, though he pay a full price, 
is in no better condition than his author; 
and that a reduction at the inſtance of the 
bankrupt's creditors will reach both e- 
qually. This doctrine ought not to paſs 
current without examination; for its con- 
ſequences are terrible. At that rate, every 
ſubject acquired upon a lucrative title is 
withdrawn from commerce for the ſpace at 
leaſt of forty years. What ſhall become 
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of thoſe who purchaſe from heirs, if this 
doctrine hold? And if a purchaſer from 
an heir of proviſion, for example, be ſecure, 

why not a purchaſer from a gratuitous diſ- 
ponee ? The only reaſon urged in ſupport 
of this doctrine is, That a purchaſer can- 
not pretend to be in bona fide when his au- 
thor's right bears to be gratuitous, or is 
_ preſumed to be ſo. I do not feel the weight 
of this reaſon. The act 1621 gives no 
foundation for ſuch reduction: for if, 
even in the caſe of a fraudulent convey- 
ance to an interpoſed perſon, a purchaſer 
Bona fide from that perſon be ſecure, what 
doubt can there be that a purchaſer from 
a gratuitous diſponee is alſo ſecure, eſpe-. 
cially where the gratuitous diſponee is in- 
nocent of any fraud ? And conſidering 
this matter with relation to equity, a gra- 
tuitous deed is not ſubject to reduction, 
unleſs granted by a bankrupt; and to put 
a man who purchaſes from a gratuitous 
diſponee in mala fide, the bankruptcy ought 
alſo to, be known to him. And yet I find 
Not that the purchaſer's knowledge of the 
bankruptcy has ever been held a neceſ- 

ſary circumſtance ; one caſe excepted, re- 
1 OSS © OE ported 
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ported by Fountainhall * © It is not ſuf- 
« ficient to reduce the purchaſer's right 
that he knew his author's relation to the 
*© bankrupt, unleſs he was alſo in the 
knowledge of the bankruptcy ; becauſe 
there is no law to bar a man in good 

« circymſtances from making a donation 
eto a near relation. And knowledge, an 
internal act, muſt be gathered from cir- 
cumſtances, the moſt pregnant of which 
is, that the granter of the gratuitous 
deed was at the time held and reputed 

'< a bankrupt.” But now, ſuppoſing the 

bankruptcy known to the purchaſer, 1 de- 
ny that this circumſtance can ſupport the 
reduction either at common law or in e- 
-quity : it is made evident above, that a 
_ gratuitous diſponee ignorant of his au- 
thor's bankruptcy, is not bound to yield 
the ſubject to the bankruptꝰ's creditors, but 
only to account to them for the value; 
and when he diſpoſes of the ſubject for a 

full price, this ſale, far from diſappointing 
the obligation he is under to the bank- - 
rupt's creditors, enables him to perform it. 

In one caſe only will the purchaſer s right 


cc 


cc 


ce 
cc 


cc 


- November 28, 1693, Spence contra Creditors * 
Dick. | 
be 
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be voided in equity; and that is, where 
the gratuitous diſponee and the purchaſer 
from him are both of them in mala fide : 
a man who takes a gratuitous diſpoſition 
knowing his author to be bankrupt, is 
guilty of a wrong, which binds him in 
conſcience to reſtore the ſubject itſelf to 
the bankrupt's creditors; and the perſon 
who purchaſes from him knowing that he 
is ſo bound, being alſo guilty, is for that 
reaſon bound equally to reſtore. 
Ilyhbe ſtatute 1696, voiding all diſpoſi- 
tions, aſſignments, or other deeds, granted 
by a bankrupt to a favourite creditor, ap- 
pears to have no ſubjects in view but what 
are locally in Scotland, within the juriſ- 
diction of the court of ſeſſion. And in- 
deed it would be fruitleſs to void a diſpo- 
ſition of foreign effects granted by a Scotch 
bankrupt; becauſe ſuch effects will be re- 
gulated by the law of the place, and not 
by a decree pronounced in Scotland. Sup- 
poſing then ſuch a diſpoſition to be grant- 
ed, is there no remedy ? It is certainly a 
moral wrong for a bankrupt to convey to 
one of his creditors what ought to be diſ- 
tributed among all; and the creditor who 
accepts ſuch ſecurity knowing his debtor's 
inſol- 
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inſolvency, is acceſſory to the wrong. Up- 


on that ground, the court of ſeſſion, tho 
they cannot void the ſecurity, may ordain 
the favourite creditor to repair the loſs 
that the other creditors have ſuſtained by 
it; which will oblige the favourite credi- 
tor either to ſurrender the effects, or to 
be accountable for the value. And this 
was decreed in the court of ſeſſion, . Ju- 
ly 18. 1758, Robert Syme clerk to the ſig- 
net contra George Thomſon tenant in 1 Dal- 


houſie. 


Of late it has been much . ee 
whether a diſpoſition omnium bonorum by a 
notour bankrupt to truſtees for behoof of 
his whole creditors, be voidable upon the | 
bankrupt- ſtatutes. Formerly ſuch diſpo- 


ſitions were ſuſtained, as not being prohi- 


bited by any clauſe in either of the ſta- 
tutes. But the court at laſt ſettled in the 


following opinion, That no diſpoſition 
by a bankrupt can diſable his creditors 
© from doing diligence “.“ This opinion, 


founded on juſtice and expediency, though 


not en the Da ee, ought to 


» July 12. 1734, Snee. contra Truden 1 P37": a 
Feb. 3.17 36, Earl of Aberdeen contra Truſtees of Blair. 


govern 
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govern che: court of ſeſſion. as a court of 
equity. It belongs not to the bankrupt, 
though proprietor, 'to direct the manage- 
ment of his. funds ; bur to his creditors, 


who are more intereſted in that manage- 


ment than he is. It belongs therefore to 
the creditors to direct the method by which 
the funds ſhall be converted into money 
for their payment; and if they chuſe to 
have the effects managed by truſtees, it is 
their privilege, not the bankrupt's, to name 


the truſtees. It follows, however, from 
. . 4 | 
this conſideration, that thoſe truſt-righrs 


only which are 1mpoſed by bankrupts up- 
on their creditors, ought to be voided. 


There hes evidently no objection, either. 


at common law or in equity, againſt a diſ- 
poſition omnium bonorum ſolicited by the 


creditors, and granted by the bankrupt to 


truſtees of their naming. On the contra- 
ry, a truſt-righr of that nature, which 
ſaves the nomination of a curator bonis, as 
in Rome, or of commiſſioners, as in Eng- 
land, merits the greateſt favour, being an 


expeditious, and frugal method of mana 
ging the bankrupt's funds for behoof of 


his creditors. And ſuppoſing ſuch a mea- 


ſure to be concerted among the bulk f 
ES ages TH. „ OF I 
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the creditors, a court of equity ought not 
to regard a few diſſenting creditors who 
incline to follow ſeparate meaſures. The 
truſt-right is good at common law, being 
an alienation by a proprietor; and it is 
good in equity as being a juſt act. It 
muſt accordingly afford a preference to the 
creditors who lay hold of it. A diſſenting 
creditor may, if he pleaſe, proceed to ex- 
ecution againſt his debtor, and he may 
attach the imaginary reverſion implied in 
the truſt-diſpoſition : but ſuch peeviſh 
meaſures cannot hurt the other creditors 
who are ſecured by the truſt-right ; for if 
that right be not voidable, it muſt be pre- 
ferred before an adjudication, or any other 
execution by a diſlenting creditor. | 
_ I cloſe this chapter with obſerving, that 
ſince the former edition of this work, all 
the defects above mentioned of our bank- 
rupt-ſtatutes are remedied by a Britiſh ſta- 
tute, 12th Geo. III. cap. 72. ; of which the 
ſummary follows. Upon application: of 
any of the bankrupt's creditors, or upon 
his own application, his moveable eſtate is 
ſequeſtrated, and proviſion made for a fair 
and equal diſtribution of the ſame among 
the creditors. In the next place, to bar 
„„ EEO” op 
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the preference that a creditor, formerly had 
acceſs to obtain againſt others by legal ex- 


ecution, the act has a retroſpect of thirty 
days; within which time an arreſtment 
or poinding gives no preference. And 
now it may with confidence be pronoun- 
ced, that no other country can vie with 


Scotland in the perfection of its bankrupt- 


laws. 


* 


„ 


Powers and Faculties. 


Very right, real or perſonal, is a le- 


gal power, In that extenſive ſenſe, 


there are numberleſs powers. Every indi- 


vidual hath power over his own property, 


and over his own perſon; ſome over ano- 


ther's property or perſon. To trace all 
theſe powers would be the ſame with wri- 
ting an inſtitute of law. The powers un- 
der conſideration are of a ſingular kind. 
They are not rights, properly ſpeaking, 


but they are means by which rights can 
Vol. II. L I be 
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be created, a power, for example, to make 
a man debtor for a ſum, a a power to charge 
his land with debt, a power to redeem 
land from the purchaſer. 

Theſe powers are of two kinds ;- - powers 
founded on conſent, and powers founded | 
on. property. A diſpoſition by a proprie- 
tor of land to his heir, containing a clauſe 
impowering a third perſon to charge the 
heir or the land witb a ſum, is an example 
of the firſt kind : a power thus created is 
founded on the conſent of the heir, ſigni- 
fied by his acceptance of the diſpoſition. 
A power reſerved in a ſettlement of a land- 
eſtate, to alter the ſettlement, or to bur- 
den the land with debt, is an example of 
the other kind : by ſuch ſettlement the 
property is ſo far underſtood to be reſer- 
ved to the maker, as to impower him to 
alter or to burden. Theſe powers may be 
termed per/onal and a... | 

To explain a power of the firſt kind, | 
which is commonly termed a faculty in 
contradiſtinction to a power founded on 
property, it muſt be conſidered, firſt, That 
with regard to pecuniary intereſt, a man 
may $140 himſelf to the power of ano- - 


—— — 


pay 
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pay a ſum of money; ; or he may impower 
any perſon to burden him with a ſum, 
| 2d, He may alſo ſubject his property to 
the power of another: a proprietor can 
impower any perſon to charge his land 
with an infeftment of annualrent and a 
real right thus eſtabliſhed is good even at 
common law. Thus, it is laid down by 
our writers, that the proprietor's conſent 
will validate a reſignation made by one 
who hath no right *, and will validate al- 
ſo an annualrent-right granted by one 
who is not proprietor f. 3d, Though an 
annualrent- right thus granted by a perſon 
having a faculty to burden the land, is a 
real right, no leſs complete than if grant- 
ed by the proprietor; yet the faculty it- 
ſelf is not a real right. It may indeed be 
exerted while the granter continues pro- 
prietor; his conſent makes it effectual: 

but his conſent cannot operate after he is 
diveſted of his property, more than if he 
never had been proprietor : it is a conſent 
by one to burden the property of another; 

an act that can have no effect! in law. Thus 


* Stair, tit. Extinction of iafeftments, 987. 


+ Durie, Dee, 15: 1630, Stirling contra Tenants, 
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a power granted by a proprietor to charge 
his land with a certain ſum, ceaſes by his 
ſelling the land before the faculty is exert- 
ed. Nor in ſtrict law can ſuch faculty be 
exerted after the granter's death, Whe- 
ther equity may not interpoſe, is more 
- doubtful. © Let us ſuppoſe, that a man 
makes a deed, impowering certain perſons 
to name proviſions. to his younger chil- 
dren after his death, and to burden his 
heir and land- eſtate with the payment; 
leaving at the ſame time his eſtate to de- 
ſcend to his heir at law by ſucceſſion. 
This deed cannot be effectual at common 
law ;. becauſe it is inconſiſtent with the 

nature of property that a burden can be 
impoſed upon the eſtate of any man with- 
out his conſent. It ſeems however juſt, 

that a court of equity ſhould interpoſe to 
make ſo rational a faculty effectual againſt 
the heir, though not to charge the eſtate. 
The faculty, it is true, cannot be conſi- 
dered as a debt due by the anceſtor to ſub- 

ject the heir by repreſentation: but it is 
the will of the anceſtor to burden the heir 
with proviſions to his younger children; 

and in equity the will of the anceſtor 
ought to be a law to the heir who ſucceeds 


by 
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by that. very will, implied though not ex- 
preſſed. In the law of England according- 
ly, where lands are deviſed to be ſold for. 
younger childrens portions, and the exe- 
cutor dies without ſelling, the heir 1 is com- 
pelled to ſell. And where lands were or- 
dered to be ſold for payment of debts, 
without impowering any perſon to ſell, it 


Was decreed that che heir ſhould ſell * 


But a ſettlement. of. an eſtate made by * 8 


proprietor upon any of his blood- relations 


that his wife ſhould think proper to no- 
minate after his death, 18 effectual at com- 
mon law: for there is nothing in reaſon 


or in law to bar a proprietor from making 
a ſettlement upon any perſon he has a 


mind, whether named by himſelf, or = 
another having his authority. The ſettle- 
ment excludes the heir ar law, and the 


perſon named has a good title by his deed f. 

That ſort of power which is a branch 
of property, is in a very different condi- 
tion. It is in its nature effectual againſt 


all ſingular ſucceſſors, even bona fide pur- 


chaſers; for e once to whom the pro- 


„ x. Chancery caſes 176. 


+ Nov, 29. 1729, Murray contra Fleming. | 


perty 
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perty 18 conveyed to a limited effect only, 
cannot beſtow upon another a more exten- 
five right than he himſelf has. 

It may be laid down as a general rule, 
That powers reſerved, in a diſpoſition of 
land, the moſt limited as well as the moſt 
extenſive, are all of them branches of the 
property. To juſtify this rule, it muſt be 
premiſed, that all the powers a man hath 
cover his own ſubject are included 1 in his 
right of property; and that the meaning 
of a reſervation, is not to create a new 
right, but only to limit the right that is 
convey' d. The reſervation accordingly of 
any power over the land implies ſo far a 
reſervation of the property: and this muſt 
hold, however limited the reſerved power 
be, or however extenſive, unleſs it be ex- 
preſſed in clear terms, that a faculty only 
is intended. A ſeparate argument concurs 
for this rule. Human nature, which | in 
matters of intereſt makes a man common- . 
ly prefer himſelf before others, founds a 
natural and therefore a legal preſumption, 1 
that when a diſponer reſerves to himſelf 
any power over the ſubject diſponed, his 
intention is to reſerve it in the ampleſt 
and moſt effectual manner. And hence, 

in 
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in dubio, a power properly ſo called will be 
preſumed, in oppoſition to a faculty. Thus, 
a reſerved power to charge the eſtate diſ- 
poned with a ſum, though the moſt limi- 
ted power that can be reſerved, is held to 
be a reſervation of the property, ſo as to 
make the reſerved power good even a- 
gainſt a purchaſer from the diſponee. A 
man diſponed his eſtate to his eldeſt ſon, 
reſerving a power cc to affect or burden the 
3 ſame with a ſum named for proviſions 

* to his children.” The ſon's creditors 
9 the eſtate, and were infeft. There- 
after the diſponer exerted his reſerved 
power, by granting to his children heri- 
table bonds, upon which they alſo were 
infeft; and in a competition they were 
preferred * : the reſerved power was juſt- 
ly deemed a branch of property, which. 
made every deed done in purſuance of it 
a preferable right upon the land. James 
Henderſon, in his eldeſt ſon's contract of 
marriage, diſponed to him the lands of 
Grange, reſerving to himſelf power and 
8 faculty, even in articulo mortis, to bur- 


* Stair, Dirleton, fas & 55 0 of Monſ. 
well contra Children. Stair, Dec. 16. 1679, inter eK. 
dem, 


den 
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den the land with 8000 merks to any 

< perſon he ſhould think fit.” In his te- 
Niment he legated the ſaid 8000 merks to 
his three younger ſons; who, ina rank- 
ing of the eldeſt ſon's creditors, were Pre- 
___ before all of them *, 

But though a faculty regularly PETR 
while the granter continues proprietor, 
will lay a burden on the land effectual a- 
gainſt purchaſers, and though a power will 
have the ſame effect at whatever time ex- 
erted, it follows not that every exertion of 
a power or faculty will be ſo effectual: 
vhich leads us to examine in what man- 
ner they muſt be exerted in order to be 
effectual againſt purchaſers. That land 
may be charged with debt without infeft- 
ment, or without giving a title in the 
feudal form, is evident from a rent- charge, 
and from a clauſe | ina conveyance of land 
burdening the land with a certain ſum f. 
That without infeftment ſuch a burden 
may be laid on land by means of a power 
or do ere res burden, ſeems 4 con- 


* TR contra Creditors of Francis Henderſon, | 
July 8. 1760. | 
+ See H Hiſtorical Law. 8 0 tract So p. 244. 


NR * fiſtent 
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ſiſtent; and were there a record of bonds 
granted in purſuatice of ſuch powers, 
there would be nothing repugnant to uti- 
lity more than to law in ſuſtaining them 
as real rights. But as no record is ap- 
pointed for. bonds of this kind, it is a wiſe 
and ſalutary regulation to ſuſtain none of 
them as real rights, unleſs where created 
in the feudal form to produce infeftment; 
which brings them under the ſtatute 1617, 
requiring all ſeiſins to be recorded. Where 
land ſtands charged with a ſum by virtue 
of a elauſe contained in the diſpoſition, 
no inconvenience ariſes from ſupporting 
this right, according to its nature, againſt 
all ſingular ſucceſſors; for a purchaſer 
from the diſponee is put upon his guard. 
by the diſpoſition containing the burden, 
which diſpoſition makes part of his title- 
deeds. But a power or faculty, could it 
be exerted without infeftment, might oc- 
caſion great imbarraſſment: the power or 
faculty, it is true, appears on the face of 
the diſpoſition, which is a title-deed that 
muſt be delivered to a purchafer ; but then 
a purchaſer has no means to diſcover whe- 
ther the power or faculty be exerted, or 
to what extent. Nay further, if 2 a bond 
Vol. II. Mm be 


[ 
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be held an exertion, there can be no limi- 
tation: for bonds referring to the faculty 
may be granted for L. 10, ooo, though the 
faculty be limited to the tenth part of that 
ſum. Such uncertainty would put the 
land extra commercium during the ſpace of 
the long preſcription, ' commencing at the 
death of the diſponer who reſerved to him- 
ſelf the power of hburdening the land. 
The foregoing regulation is accordingly in 
ſtrict obſervance. By the deciſion men- 
tioned above, Creditors of Mouſwell con- 
tra Children, it appears, that when a re- 
ſerved power to burden land is regularly 
_- exerted, by granting an infeftment of an- 
nualrent, ſuch annualrent-right is prefer- 
red even before a prior infeftment derived 
from the diſponee : but a bond ſimply is 
never ſo preferred. Thus, a man who 
diſponed his eſtate to his eldeſt ſon, reſer- 
ving to himſelf a power to burden the 
ſame with 5000 merks, granted thereafter 
- bonds for that ſum to his wife and chil- 
dren, proceeding upon the narrative of 
the reſerved power. After the date of theſe 
bonds, the diſponee contracted debts, 
which were eſtabliſhed upon the eftate by 
infeftments. A competition ariſing be- 
2 : 1 90 tween 
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tween theſe two ſets of creditors after the 
diſponer's deceaſe, the diſponee's creditors 
were preferred upon their infeftments *. 
In a diſpoſition to the eldeſt ſon, the fa- 

ther having reſerved power to charge the 
eſtate with wadſets or infeftments of an- 
nualrent to the extent of a ſum ſpecified, 
a bond. referring to the faculty was not 
deemed a real burden ; and for that rea- 
ſon it was not held to be effectual againſt 
a donatar of the ſon's forfeiture T. But 
where the diſponer reſerves a power to 
burden the land with a ſum to a perſon 
named, the heir-male of a ſecond mar- 
riage for example; and thereafter grants 
a bond to that perſon referring to the re- 
ſerved power; it ſeems not unreaſonable 
that this bond ſhould be deemed a real 
burden effectual againſt purchaſers. For 
here there is no uncertainty to put the 
land extra commercuum: the burden can 
never exceed the ſum ſpecified in the diſ- 
poſition; and after the diſponer's death, 
a purchaſer, BF A at the n 


. Jong as 173 5, Ogilvies contra Turnbull, 


+ Stair, July 12. 167 I, Linens contrs ] Fan of L Lau- 
derdale. 


M m 2 e 


276 Powtrs AND FacuLTIEs, B. III. 


named, has acceſs to know whether and to 
what extent the power has been exerted. 
If the foregoing regulation hold in re- 
ſerved powers, there can be no doubt of it 
with reſpect to faculties properly ſo called. 
The following deciſions I think belong to 
this claſs. A purchaſer of land took the 
diſpoſition: to himfelf in liferent, and to 
his ſon nominatim in fee, with power to 
himſelf to diſpone, wadſet, &c. He af- 
terward granted a bond, upon which the 
creditor adjudged the eſtate after the ſon 
was diveſted, and a purchaſer infeft. The 
adjudication was evidently void, and the 
bond was decreed not to be a proper 'exer- 
tion of the faculty to be effectual againſt 
ſingular ſucceſſors l. This is properly an 
inſtance of a faculty, becauſe the power 
which the father provided to himſelf, could 
not be a branch of the property which was 
never in him. Again, a purchaſer of land 
having taken the diſpoſition to himſelf in 
liferent, and to his ſen nominatim in fee, 
with a faculty to burden, contract debt, 
and to ſell or otherwiſe diſpoſe at his plea- 
Home, February 17 19, Rome con a ' Creditors of 


Graham. November 1725, Sinclair contra Sinclair f 
Barrack, 5 


* fu, 


7 
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„ ſure,” did firſt grant a bond, declaring 
it a burden on the land, and afterward 
ſold the land. | The purchaſer was prefer- 
red, the bond not being a real 8 on 
the land *. 

The caſes above mane are © gown) 
ed by the rules of common law, Let us 
next ſee what equity diftates. Where a 
man in a gratuitous diſpoſition of a land- 
eſtate reſerves a power to burden the ſub- 

ject with certain ſums, every queſtion re- 
lative to ſuch reſervation muſt. be govern- 
ed by his will; for an obvious reaſon, that 
the deed and every clauſe in it were crea- 
ted by him. Comman law indeed, adhe- 
ring to the preciſe words, will not intitle 
the granter ta burden the diſponee perſo- 
nally, But it will be conſidered, that in 
burdening the land for his own behoof, 
he could have no intention to exempt the 
diſponee; and therefore that this was a 
pure omiſſion, which ought to be ſupplied 
by a court of equity, in order to fulfil the 
will of the granter. In the deciſions accor- 
dingly, Rome contra Creditors of Graham, 
Sinclair contra Sinclair of Barrack, and 
Forbes, December 16. 1708, Davidſon contra 
Town of Aberdeen, | ea? a 
| Ogilvies 
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Ogilvies contra Turnbull, now mention 
ed, though a: bond granted in purſuance 


of a power to burden the land was held 
not to be a real right; it was held how- 
ever to be a burden upon t diſponee per- 
ſonally. And in like manner, a bond 


granted in purſuance of a reſerved power 


to burden the land diſponed, was found 
effectual againſt the diſponee perſonal- 


ly, ſo as to ſupport an adjudication of 
the land againſt the diſponee after the 
diſponer's death *. In the caſes men- 
tioned, nothing is conſidered in equity but 


the will of the granter. But where a price 


zs paid, the will of the purchaſer ought to 
have equal weight; and if he have not a- 
greed to be bound perſonally, equity will 
not bind him more than common law. : 


With reſpect to faculties, there is not 


the ſame latitude of interpretation. A fa- 
culty granted to a third perſon gratuitouſ- 


ly cannot be extended againſt the granter 


beyond the preciſe words. And it will be 


the ſame though the faculty has been 


granted for a valuable conſideration-. 


A dif} __ who had reſerved. a mn 


8 n 17. 1723, Creditors of Ruſco contra * 
of . l OE: 
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to burden the diſponee with a ſum, grants 
a bond for that ſum, without referring to 
the reſerved faculty. Will this bond be in 
equity deemed an exertion of the faculty, 
yea or not? If the granter have no other 
fund of payment, it will be preſumed in 
equity, that he intended an exertion of the 
faculty: if he have a ſeparate fund, the 
preſumption ceaſes, and that fund only is 
attachable for payment. But what if the 
ſeparate fund be not altogether ſufficient ? 
A court of equity may interpoſe to make 
what is deficient effectual by means of the 
reſerved faculty, in order to fulfil the will 
of the perſon who granted the bond. 
Thus, a man, upon the narrative of love | 
and favour, having diſponed his eſtate to 
his eldeſt ſon, reſerving a power to burden 
the eſtate to the extent of a ſum named, 
granted afterward a perſonal bond of pro- 
viſion to his children without any relation 
to the reſerved power. In a ſuit for pay- 
ment againſt the diſponee's repreſentatives 
it was objected, That the diſponer at the 
date of the bond had an opulent fund of 
moveables ; and that there is no preſump- 
tion he intended to charge with this debt 
_ his {on or the eſtate diſponed. The 


_ diſponer's 
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diſponer's will was preſumed to be, that 
the bond ſhould burden his executors in 
the firſt place, and the diſponee in the fe- 
cond place . By marriage- articles the e- 
ſtate was provided to heirs-male, with 
power to burden it with a ſum named for 
the heirs of a ſecond marriage. The pro- 
prietor made a proviſion for the children 
of a ſecond marriage, burdening his heir 
with the fame, but not charging his eſtate 
in terms of the reſerved power. At com- 
mon law the eſtare was not ſubjected, be- 
cauſe the proviſion was not made a burden 
upon it; nor was the heir ſubjected, be- 
cauſe the reſerved power intitled the grant- 
er to burden the eſtate only. The court 
ſteered a middle courſe in equity: the heir 
was made liable ultimo loco, after his on 
ther's other eſtate ſhould be diſcuſſed +. 

It has been queſtioned, whether a reſer- 
ved power to charge with a ſum the land 
diſponed, can benefit a creditor whoſe debt 
was contracted before the reſerved power 
was Fenn The court . it rea- 


7 "oY Dirleton, June 21. 167, Hope-Pringl con- 
tra Hope - Pringle. 

T Fountainhall, Dalrymple, June 236 1698, Carnegie 
dontra Laird Kinfauns, 


N ſonable 
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ſonable that this power ſhould be ſubjected 
to the diſponer's debts, whether prior or 
poſterior *; A power to charge an eſtate 
with debt, being ſtrictly perſonal, is in- 
communicable to a creditor or to any o- 
ther, even during the life of the perſon pri- 
vileged; not to talk of his or her death. 
Equity however rules, that a power or fa- 
culty ſhould be available to creditors, prior 
as well as poſterior : for it is the duty of 
. a debtor to uſe all lawful means for paying 
his debts, whether by ſelling his goods or 
exerting his faculties; / and if he unjuſtly 
refuſe, equity will hold the faculty as exert- 
ed for the benefit of the creditors. In the 
preſent caſe, the creditors will have acceſs 
to the land for their payment, as if the 
debtor had exerciſed his faculty, and bur- 
dened the land with the ſum mentioned, 
payable to them. But if the creditors lie 
dormant during their debtor's life, and 
make no ſtep to avail themſelves of his re- 
ſerved faculty, the faculty dies with him, 
and they can take nothing by it. A 
man diſponed to his ſons of the ſecond 


* ® n Dalrymple, Dec. 16. 1698, Eliot of 
Zuinkide contra Eliot of Meikle-dean, 


Vol. = + Ma | marriage : 


282 POW ERS AND FacuLrTIES. B. III. 


ann rriage ſeveral parcels of land, reſer- 

ne to himſelf full power and faculty 
to alter and innovate, and to contract 
« | nr omg as fully and freely as if the entire 
fee were in him.” The queſtion occur- 
red, Whether theſe diſponees were liable 
to their father's perſonal debts contracted 
before the exiſtence of the ſaid power; and 
the affirmative, was decreed *, But in caſes 
of this nature, the diſponee, even where he 
is heir- apparent, is liable in valorem only : 
For. the diſponee is not liable at common 
law; and equity. ſubjects no man farther 
than in valorem of the ſubject he receives. 

Whether and in what caſes a reſerved 
eee or faculty can effeQually be exerci- 
ſed on deathbed, has frequently been agi- 
tated in the court of ſeſſion. One point 
appears clear, that a reſerved power to al- 
ter or burden on deathbed, contained. in 
. diſpoſition to a ſtranger, may be exer- 
cCiſed on deathbed, ſuppoſing always the 
granter to be ſanæ mentis. And the rea- 
ſon is, that the ſtranger laying hold of 
the diſpoſition, muſt ſubmit to its qua- 


Juſy 21. 1724. Creditors of Ruſco contra Blair of 
3 ; | 


I Dalrymple, Janvary 18. 17 17. Aebe contra | 
Graham. | 


Babes, 
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lities, and cannot object to the conditions 
upon which it is granted. The matter is 
far from being clear, where the ſettlement 
is upon the heir, who is alioqui facceſſurus ; 
as to which our deciſions ſeem not to be 
uniform; nor is any good rule laid down 
by our writers. If the heir have not by 
acceptance of the diſpoſition conſented to 
the burdening clauſe, his privilege of 
challenging a burden laid upon him on 
deathbed, remains entire But if he have 
taken infeftment upon the diſpoſition, and 
be in poſſeſſion, which implies his conſent 
to every: clauſe in the deed, will not this 
conſent bar him from objecting to the fa- 
culty, though exerted. on deathbed? This 
requires deliberation, What diſtinguiſhes 
an heir from a ftranger is his depend» 
ence upon the predeceſſor for the eſtate; 
leaving him no freedom of choice: he 
_ muſt ſubmit to the will of his predeceſſor 
under the peril of exheredation. Bur does 
this dependence preſume co action in every 
tranſaQtion between a man and his heir? 
This can hardly be maintained; for what 
if the reſerved faculty be to burden the e- 
ſtate with a moderate proviſion to younger 
children, or to do any other pious or ra- 
\ tional. 


IF 
| 
| 
E.- 
| 
| 
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tional act? In ſuch a caſe, no good man 
will with-hold his conſent; and therefore 
in ſuch a caſe there is no ground for pre- 
ſuming the heir's content to have been ex- 
torted from him. This hint leads us to a 
diſtinction in anſwering the foregoing que- 
ſtion. If the heir's conſent be voluntary, 
ſuch as he would have given in a ſtate of 


independence, it muſt be effectual both in 
law and equity to ſupport; the deathbed- 


deed. If it be extorted by fear of exhereda- 
tion, it may be good at common law, * 
it will be voided by a court of equity. 

But this diſtinction, however . in 
theory, ſeems to be not a little dark in 


practice; for what criterion have we for 


judging in what caſes this conſent is vo- 
luntary, in what caſes extorted? The ex- 


piſcation may be intricate, but it is ne- 


ceſſary. Where a man ſetiles his eſtate 
upon his eldeſt ſon, with a reſerved power 
to alter even on deathbed, no rational man 
will willingly ſubmit to be in ſo precarious 
a ſtate; and therefore the heir's conſent 
will be preſumed the effect of extortion. 
On the other hand, where a man, ſettling 
his eſtate upon his eldeſt ſon, reſerves only 


power to burden it with a moderate ſum 


Es. 1 ta 
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to his younger children; this is a fair ſet= 
tlement, by which the heir gets more than 
he gives; and therefore his - conſent may 
ſafely be preſumed voluntary. Hence in 
general, the heir's conſent to à reſerved 
power that bears hard upon him, will al- 
ways be preſumed to have been extorted: 
his conſent, on the contrary, to a reſerved 
power that is proper and rational, will al- 
ways be preſumed voluntary. ; 
I This diſtinction gives me the greater ſa- 
tisfaction, when I. find that it has had an 
influence upon the deciſions of the court 
of ſeſſion. A reſerved power to alter up- 
on deathbed a diſpoſition granted to an 
eldeſt ſon, has in no inſtance been ſupport- 
ed againſt the heir's reduction, even where 
he accepted the diſpoſition. But the exer- 
ciſe upon deathbed of a reſerved power 
that is proper and rational has generally 
been ſupported. Take the following ex- 
amples. The exerciſe of a reſerved faculty 
to burden with a moderate ſum an eſtate 
diſponed to an heir, was ſuſtained, though 
the faculty was exerted upon deathbed *. 


 ® Stair, June 28. 1662, Hay contra Seton; Stair, 
Jung 22+ 1670, Douglas contra Douglas. 
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A man having diſponed his eſtate to his 
eldeſt ſon, with the burden of all provi- 
ſions to his younger children granted or 
to be granted, a bond granted to one of 
his daughters in lecto, was ſuſtained againſt 
the heir who had accepted the e pat. 
tion - 


| 1 ſhall cloſe this chapter with a ſeparate 
point, concerning powers given to a plu- 
rality, whether in exerciſing ſuch powers 
the whole muſt concur, or what number 
leſs than the whole may be ſufficient, If 
the perſons be named jointly, the will of 
the granter is clear, that the whole muſt 
concur, becauſe ſuch is the import of the 
word jointly, To ſay that any number leſs 
than the whole may be ſufficient, is in o- 
ther words to ſay, that a nomination to act 
jointly is the fame with a nomination to act 
ſeparately. | 

But though all muſt concur, it follows 
not that they muſt all agree, If they be 
all preſent, the will of the maker naming. 
them jointly is fulfilled ; and what re- 
_ is, that the opinion of the majority 


* ORE TY Forbes, Fed.8, 1506, Bertram. contra, 
Weir. 


unt - 
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muſt govern the whole body, Celſus, 
üb. 2. Digeſtorum, ſcribit, $i in tres 
« fuerit compromiſſum, ſufficere duorum 
* conſenſum, ſi præſens fuerit et tertius: 
alioquin, abſente eo, licet duo conſen- 
tiant, arbitrium non valere; quia in 
plures fuit compromiſſum, et potuit 
* preſentia ejus trahere eos in ejus ſen- 
* tentiam, Sicuti tribus judicibus datis, 
quod duo ex conſenſu, abſente tertio, 
judicaverunt, nihil valet: quia id de- 
mum, quod major pars omnium judica- 
vit, ratum eſt, cum et omnes judicaſſe 
ͤpalam eſt *,” 
The next queſtion is, When a plurality 
are named without adding the term jointly, 
what is the legal import of ſuch nomina- 
tion ? Whether is it underſtood the will 
of the maker that they muſt act jointly, or 
that they may act ſeparately? Stair Þ re- 
ſolves this queſtion by an argument no leſs 
plain than perſuaſive : ©* A mandate (ſays 
he) given to ten cannot be underſtood 
< as given to a leſſer number. To give a 
** mandate to ITitius, Seius, and n. 


cc 


cc 


ls 7. 7. 1. 18. De receptis qui arbitr, 
$ Book 1. tit. 12. $ 13. 


cannot 
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Sh cannot be the ſame with giving it to 
any two of them. Hence it may be aſ- 
A as a rule at common law, That a 
number of perſons named in one deed to 
act in the ſame affair, are underſtood to be 
named jointly where che danmery is not ex- 
e — BO 
How far in this matter- common'law i is 
ſubjected to the correction of equity, we 
next proceed to inquire. When a number 
of perſons are named jointly to perform any 
work, the whole muſt concur in equity as 
well as at common law. For here the will 
is clearly expreſſed, and a court of equity 
hath no power to vary from will. Thus, 
two tutors being named fointly by a man 
to his heir, it was decreed, That the of- 
fice was es by the death. of one bent 
them Ne 
A bnalt) Amme Fo ping aby 
particular affair without the addition of 
Jointly, affords a large field for equitable 
conſiderations. We have ſeen that at com- 
mon law the term jointly is always implied 
or preſumed. But in particular caſes there 
are many circumſtances which a court of 


ua Stair, Jan. 17. 1671, Drummond contra Feuers of 
Bothkennar. 
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equity will lay hold of to overbalance this 
preſumption; to reduce which under any 
general rule is ſcarce practicable: cir- 
cumſtances are ſeldom preciſely the ſame 
in any two caſes, and for that reaſon each 
caſe muſt be ruled by its own circumſtan- 
ces. All that can be ſaid in general is, 
that the common law ought to take place, 
unleſs it can be clearly ſhown that the ma- 
ker did not intend to confine his nominees 
to act jointly. | 
Since general rules cannot be expected, 

what remains is to ſtate caſes the moſt op- 
poſed to each other, and which therefore 
admit of different conſiderations. And 
firſt, If I name a plurality to perform any 
act that is to bind or affect me, equity as 
well as common law requires that the no- 
minees act jointly. In caſes of that na- 
ture, there cannot readily occur any cir- 
cumſtance to-infer it to be my will that 

they may act ſeparately : for if any one of 

the nominees refuſe to accept, or die after 
acceptance, it is my privilege to make a 
ſecond nomination, or to forbear altoge- 
ther; and i it is not preſumable, that any 


man will give away his privilege, unleſs 


it be ſo declared. Thus, an award pro- 
. O o nounced 
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nounced by two arbiters and an overſman 


named by them, was declared void; be- 


cauſe it proceeded upon a ſubmiſſion to 
four arbiters who were empowered to name 
an overſinan *. And when a plurality are 


conſtituted ſheriff; in that part by the 


court of ſeſſion, no ſentence can be pro- 
nounced by any of them without the reſt ; 


becauſe (as the author expreſſes it) he be- 


ing but one colleague joined to others, 


hath no power to pronounce ſentence with- 
out their conſent T. This holds in cura- 


tors, becauſe they are elected by the mi- 
nor himſelf: if any of them refuſe to ac- 
cept, or die after acceptance, it is no hard- 


ſhip that the nomination ſhould be void, 


becauſe it is in the minor's power to renew 
the commiſſion, But where the curators 
named are many in number, it will ſcarce 


be held the minor's intention to adhere to. 
the common law by confining them to act 
Jointly, It appears a more natural pre- 


ſumption, that the purpoſe of naming ſo 
great a number was to provide againſt 


death or Arran Ee And e e l 


1 Fountainbal, Nov. 18. 1696, Watſon contra Mol 
+ Balfour, (Of Judges), cap. 26. f 
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an act of curatory was ſuſtained, though 
ſeven only accepted of the eight that were 
named “. Where in an act of curatory a 
quorum is named, there can be no doubt 
that the act is void if a ſufficient number 
do not accept to make the quorum . For 
here the will of the minor is expreſſed in 
clear terms, 
There is much greater latitude for in- 
terpretation of will with reſpect to powers 
intended to be exerciſed after the granter's 
death. Stair explains this matter extreme- 
ly well in the following words: A man- 
date inter vivos giving power is ſtrictly 
to be interpreted, becauſe the nominees 
* failing, the power returns to the man- 
dant. But power given by a man in con- 
« templation of death cannot return, and 
therefore he is preſumed to prefer all the 
< perſons nominated to any other that may 
* fall by courſe of law |,” This doctrine 
is finely illuſtrated in a nomination of tu- 
tors. Where a number of tutors are na- 
med ſimply, without confining them to act 


* Hope, (Minor), March 11, 1612, Airth. 
RT. . Stair, Jan. 25. 1672, Ramſoy contra Maxwell, 
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jointly, the preference given to them, ex- 
cluſive of the-tutor-in-law, manifeſts the 
will of the deceaſed, that the management 
ſhould be carried on by any-one of the-no- 
minees, rather than by the tutor-in-law. 
For were it otherwiſe, . the more guat - 
 dians are appointed for the ſecurity 6f 
« the infant, the leſs ſecure he would: be, 
< becauſe upon the death of any one of 
them the guardianſhip would be at an 
* end *,” Thus three tutors being na- 
med without ſpecifying conjunctiy or ſeve. 
rally, and one only having accepted, it was 
decreed, That the whole office was devol- 
ved on him . And five tutors being na- 
med as above, without ſpecifying conjunct᷑- 
H or ſeverally, the nomination was ſuſtain 
cd though two only accepted . | 
Where a number of tutors are ; ame 
Jointly, it is more doubtful what is intend- 
ed by ſuch a nomination, It may have 
been the intention of the deceaſed, that no 
act of adminiſtration ſhould be valid un- 


leſs every perſon named by him did con- 


* New Abridg. of the law, vol. 2. p. 611. 7 

+ Haddingroo, Dec. 12. 1609, Fawſide contra Adam. 
ſon, 
- Ng mow Feb, 1 14. 1672, Elies contra Scot. 


* 


* 
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cur; and conſequently, that the death or 
non- acceptance of any one nominee ſhould 
void the nomination, leaving place to the 
tutor- in- law. Or it may have been his in- 
tention, that all the nominees accepting 
and alive muſt concur in every act. The 
argument above mentioned urged by Lord 
Stair, concludes ſtrongly for the latter in- 
ter pretation; unleſs the former be fo clear 
ly expreſſed as to avoid all ambiguity. In 
dubio, it will always be preſumed, that the 
deceaſed would put greater truſt in his 
own nominees than in any perſon not cho- 
ſen by himſelf. 

With reſpect to a quorum, will the no- 
mination fall altogether, where, by death 
or non-acceptance, there are not left a num- 
ber of tutors ſufficient to make a quorum ? 
In this caſe, as in the former, the will of 
the deceaſed may be interpreted differently. 
It may have been his will to void the no- 
mination if there remain not a number of 
tutors to make a quorum. Or it may have 
been his will only, that ſuppoſing a ſuffi- 
cient number of acting tutors to make a 
quorum, a quorum ſhould be neceſſary to e- 

very at, The latter interpretation, for 
the reaſon above given, ought to be adopt- 


/ - ed, 
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ed, unleſs the former be clearly expreſſed. 
But now, admitting this interpretation, 
the falling of the number below a quorum, 
is a caſus incogitatus about which the decea- 
ſed has interpoſed no act of will. To ſup- 
ply that defect, the court will do what 
they conjecture the deceaſed would have 
done had the event occurred to him. A- 
bout this there can be no heſitation; as it 
is always to be preſumed, that a man will 
have more confidence in a truſtee named 
by himſelf, than in one that is not of his 
nomination. Suppoſe, for example, ten 
tutors are named, the tutor- in-law one of 
them, five to be a quorum. By death or 
non- acceptance the number is reduced to 
four, of which number the tutor- in- law is 
one. Can ſo whimſical a thing have been 
intended as to truſt the tutor- in- law by 
himſelf, inſtead of confining him to act 
with the other three. And the argument 
concludes à fortiori, where the tutor-in- 
law is left out of the nomination. The 
flame reaſoning is applicable where a ſine 
quo non is named. This doctrine is finely 
illuſtrated in the following caſe. A gen- 
| tleman having named his ſpouſe, his bro- 
ec Ni 54 --+ ...ther, 
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ther, and ſeveral others, to be tutors and 
_ curators to his only child, appointed, 
that of thoſe who ſhould accept and ſur- 
vive, the major part ſhould be a quorum 3 
that his ſpouſe ſhould be fe qua non; 
and in caſe of her death or incapacity, 
his brother; but that by the death or 
« incapacity of either, the tutory and cura- 
tory ſhould not be diſſolved, but be con- 
* tinued with the other perſons named, as 
“long as any one of them remained alive.” 

The only event omitted to be provided for 
was that which happened, namely, the 
widow 8 refuſal to undertake the office; 
which brought on the queſtion, Whether 
the nomination did notwithſtanding ſub- 
ſiſt; or, Whether it was void to make Way 
for the tutor- in- law. The court was of o- 
pinion, That it appeared the intention of 
the father to continue his nomination as 
long as any of the perſons named ſhould 
exiſt; which is expreſſed in clear terms 


4108 


ec 


( 


Vuith reſpect to the death or incapacity of 


the ſine quibus non; and which muſt hold 
equally in the eule of their non“ acceptance, 
as no diſtinction can be made. The no- 
mination accordingly was decreed to ſubC- 
| fiſt 
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ſiſt *. In ſeveral other inſtances, neither 


che failure of a quorum nor of a fine quo 
non Was deemed ſufficient to void the no- 
mination, The court conj jectured it to be 


the will of the deceaſed, to truſt any of 


the perſons named rather than the tutor- 
in-law +. But the court adopted the op- 


Polite opinion in the following inſtances. 


A man, in a nomination of tutors to his 


children, declared his wife to be fine qua 


nn. She by a ſecond marriage, having 


rendered herſelf incapable of the office, 


the court declared the nomination void 1. 


0 proceed to examples of a different kind. 
Aman having left 2500 merks to his chil- 


dren, empowered four friends named to 


divide the ſame among the children. Af- 


ter the death of one of the four, a diviſion 


made by the three ſurvivors was not fuſ- 


= June 16. 1742; Daleywple of Drummore contra Mrs 
Iſabel Somervell. 


"+ Fountainhall, 22d December 1692, Watt contra 
- Scrymgeour; 3 Fountainhall, 22d February 1693, Count- 
WP of Callender contra Earl of; Linlithgow, | 


t Fountainhall, 24th June 1703, Aikenhead contra 
Durham; 15 r 15 35 Blair contra a Ramfay. 


3 pr decreed 


| rained, and the children accordingly were 
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decreed to have each of them an equal | 
ſhare *. Here the four being nained in 
the ſame deed, and to concur in the ſame 
act, were underſtood to be named jointly ; 
and as there was no circumſtance to infer 
that the granter intended to empower any ' 
number leſs than the whole to make the 
diviſion, there could be no reaſon for va- 
rying from the rule of common law, 

Helen Cuningham left 4000 merks to 
her grandchildrey, to be employed for 
their behoof at the ſight of five perſons 
named, of which number their father and 
mother were two, - This ſum was lent out 
with the approbation of all, including the 
father and mother, one of the nominees 
excepted, who was abroad at the time, 
The ultimate purpoſe of this ſettlement - 
was evidently to ſecure the grandchildren 
in the ſum ſettled upon them; and if this 
was done by lending the money to a per- 
ſon of unexceptionable credit at the time, 
the granter's will and purpoſe was fulfilled. 
By naming ſo many perſons, he made it 
_ eaſy for the executor to get the approbation 
of a ſufficient number; and it could not 


*. Fountainhall, Feb. 10. 1693, Moir contra Grier. 
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be his intention to require rigidly the con- 
currence of every perſon named. And yet 
the court, adhering to the words as a court 
of common law, found that the money was 


not employ'd as it ought to have been, 
and therefore decreed the executor to be 


liable “. 

A reference being made by a man and 
his ſon to three friends, empowering them 
to name a ſum to the father when he 
ſhould be in want, which the ſon ſhould 
be obliged to pay; and two having con- 
curred in abſence of the third to name the 
ſum, it was objected by the ſon, That the 


clauſe, importing a joint nomination, re- 


quired the concurrence of the whole. The 


objection was over- ruled, and the deter- 


mination of the two referees ſuſtained f. 


The reference to the three friends was the 
means choſen for aſcertaining the father's 
claim, but it was certainly not intended to 


make that claim depend on their life or 


acceptance. The father had a juſt claim 
N he came to be in want; and ſup- 


; Py 
* 


* Moves, 8 Feb. 13. e Hunters 


comra Executors of Macmichael. 


7 Fountainhall, July 27. 1694, Riddle contra Riddle. 


poſing 
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poſing none of the referees had interpoſed, 
it was the duty of the court of ſeſſion to 
make the claim effectual. | 


j 


6 H A f. VII. 


Of the power which officers of the law 
have to act extra territorium. | 


Court of equity not only varies from 
common law in order to fulfil the 
great principles of juſtice and utility, but 
countenances ſuch variations in the con- 
duct of individuals. The preſent chapter 
is intended as an illuſtration of this obſer- 
vation; for ſeveral examples ſhall be given, 
of ſupporting poſitive infringements of 
common law, done even 1 its own offi- 
en.. 
The legal e os ae and 
a of the law being territorial, is con- 
fined within preciſe limits. In ſtrict rea- 
foning, nothing can be pronounced with 
greater certainty, than that an officer of 
. > acting beyond the bounds of bis 
'P P 2 commiſſion, 
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commiſſion, acts illegally: and yet in 
practice we admit ſeveral exceptions from 
this rule. If goods once apprehended in or- 
der to be poinded, be driven out of the ſhe- 
riffdom purpoſely to diſappoint the poind- 
ing, it is lawful for the officer to follow 
and complete his poinding, in the ſame 
manner 225 if the goods had not been dri- 
ven away *. By the ſtatute 52. Henry III. 
cap. 15. * man for any manner of 
e cauſe can take a diſtreſs out of his fee, 
or in the king's highway.” But if the 
.Jord coming to diſtrain have the view of 
the beaſts within his fee, and before di- 
ſtraining the tenant chaſes them into the 
highway; it hath been found, that the 
lord, notwithſtanding the ſtatute, may di- 
ſtrain them there T. With regard to the 
power of apprehending delinquents, one 
inſtruction is, That if a delinquent fly 
Without the bounds of a conſtable's charge, 
the conſtable, being in hot purſvar, may 
follow and apprehend him . And, by 
the ſame wal, a Oe com _—_— a 


2 Balfour, (Poinding), March 22, es Home. con- 
tra Sheill, | 


+_ Abridg. of the ks, vol, 2. p. A 
t Ad s. parl. 4617. Act 38 parl. 1661, 
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riot within a barony, may, by the officers 
of the barony, be nn 
| od out of the barony *, 

Sir Matthew Hale, in his Hiſtory of 0 
ans of the crown f, handles this matter 
with care, and traces it through various 
caſes. © If a warrant or precept to arreſt 
* a felon come to an officer or other, if 
% the felon be arreſted, and after arreſt 
i eſcape into another county, yet he may 
* be purſued and taken upon freſh pur- 
“ ſuit, and brought before the juſtice of 
the county where the warrant iſſued ; 
for the law adjudged him always in the 
officer's cuſtody by virtue of the firſt 
s arreſt.. But if he eſcape before arreſt 
Into another county, if it be a warrant 
barely for a miſdemeanour, it ſeems the 
officer cannot purſue him into another 
county; becauſe out of. the juriſdiction 
of the juſtice who granted the warrant. 
But in caſe of felony, affray, or dan- 
gerous wounding, the officer may pur- 
ſue him, and uſe hue and cry upon him 
into any . But if he take him 


66 
ce 


93 A Nicolſon, cen competens), 4155 8. 1661, Baillie 
| contra Lord Torphichen. 
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cc in 


* 


302  OyFIcERs oF THE Law B. HI. 
TE in a foreign county, he is to brin him 
to the gaol or juſtice of that —_ 
«© where he is taken, For he doth\n 
take him purely by the warrant of 
< juſtice, but by the authority that the 
law gives him ; and the juſtice's war- 
© rant is a fafficient cauſe of ſuſpicion 
< and purſuit.” Here ſeveral caſes are 
diſtinguiſhed, and different degrees of 
power indulged to the officer, all of them 
flatly contradictory to the ſtrict rules of 
common law and yet we chearfully ac- 
quieſce 1 in the doctrine, nen an n impreſ- 
| fon that it is zuſt and ſalutary. 
Let us try what will the moſt readily 
occur, in reflecting on this ſubject. If a 
felon be once arreſted and in the hands of 
the officer, a notion of property ariſes, and 
fuggeſts a right ſimilar to that of the firſt 


7 Ll 


 _ occupant of land. Though the felon e- 


ſcape, the officer, in freſh purſuit, is un- 
derſtood to retain a fort of poſſeſſion ani- 
mo, intitling him to. purſue the felon till 
he compaſs his aim, to wit, a ſecond ar- 
reſt. We naturally conclude, that the fe- 
lon, being in ſome ſenſe the property of 
| the officer, may be ſeized where-ever he 

can be found; and, by virtue of that qua- 


1 | ft 
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ſi property, may be carried before the 
judge who granted the warrant. This 
reaſoning will appear ſtill more ſatisfacto- 
ry when it is applied to the caſe cited a- 
bove from Balfour, where a poinding is 
inchoated by apprehenſion of the goods; 
a circumſtance which undoubtedly produ- 
ces ſome faint notion of right to the goods, 
intitling the poinder to ſeize them where- 
ever found, - | : | 
Again, where a felon eſcapes without 
being arreſted, if the warrant be barely 
for a miſdemeanour, it ſeems the officer 
cannot purſue him into another county. 
But in caſe of felony, affray, or danger- 
ous wounding, the officer may purſue 
him into another county.” Here is a 
diſtinction made, which appears to have a 
foundation in human nature. As this diſ- 
tinction cannot ariſe from the nature of 
the warrant, which is no more extenſive 
in the one caſe than! in the other, it muſt 
ariſe from the nature of the delinquence, 
Felony, or any capital crime, inflames the 
mind, and creates a ſtrong deſire of pu- 
niſhment : the heated imagination is hur- 
ried along, and cannot be reſtrained by 
the ebe fetters of ſtrict form. And ac- 
cordingly, 
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cordingly, in weighing an abſtract prin- 
ciple againſt the impulſe of an honeſt paſ- 
fon, the mind, giving way to the latter, 
embraces: the following ſentiment, That 
the officer ought not to be confined: with- 
in the limits of his commiſſion. In the 
caſe of a flight miſdemeanour, the reſult 
is different. Strict principles have a ſtrong- 
er effect upon the mind than any impulſe 
that can ariſe from a venial tranſgreſſion; 
and therefore, in judging of this caſe; the 
mind naturally reſts on the een of 
the warrant. T8270 
And what is further dos in the 
foregoing quotation, will ſupport theſe re- 
flections. A delinquent once arreſted, 
may, upon a ſecond arreſt, be brought 
* from another county to. the judge who 
gave the warrant. But if arreſted for 
5 the firſt time in a foreign county, the 
e criminal muſt be carried before the judge 
of the county where he is taken.“ The 
diſtinction here made, ariſes from the prin- 
ciples above explained. It has already 
been obſerved, that the notion of a 9 
property ſupplies the want of a ſecond 
warrant. But an arreſt for the firſt time 
in a foreign county muſt be governed by 
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a different rule: the mind figuring a hot 
purſuit of the criminal, eaſily ſurmounts 


any obſtruction that may ariſe from mere 


form; but when the end is gained by ha- 


ving the felon in ſafe cuſtody, the impulſe 
of paſſion being over, the mind ſubſides; 
and in this condition, perceiving the de- 
fect of power, it takes the firſt opportuni- 


ty of ſupplying the defect, by an Tpplica- | 


tion to the judge of the place (a). 

With reſpect to the two caſes now men- 
tioned, a remarkable difference is obſerva- 
ble in the operations of the mind. How- 
ever ſtrong the impulſe of a paſſion may 
be when it agitates the mind, yet as ſoon 


as it ſubſides by gratification, the mind is- 
left free to the government of reaſon. 


Thus, where a felon who was never ar- 
reſted is purſued into a foreign county, 
the defect of power is ſcarce perceived du- 
Haß 5 heat of purſuit: but immediately 


(a) This form is now rendered unneceſſary by act 
24 Geo. II. cap. 55. If a perfon, upon a war- 
6 rant indorſed, be apprehended in another county 
« for an offence not bailable, or if he ſhall not find 
„ bail, he ſhall be carried back into the firſt county, 
* and be committed by the juſtices in that county, 
or be bailed there if the crime be bailable.” 
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upon the arreſt, the defect of power Aab 


an impreſſion; and reaſon demands that 


the defect be forthwith ſupplied. The 


mind is differently influenced in the caſe 


of an eſcape after arreſt, If once a reſem- 


blance be diſcovered between two objects, 


there is a natural propenſity to make the 


reſemblance as complete as poſſible; which 


in reaſoning produces an error extremely 


common, that of drawing the ſame infer- 
ences as if the reſemblance were 'altoge- 


ther complete. Thus, by getting poſſeſſion 
of the body of a felon. a . faint notion of 


property being ſuggeſted, the mind pro- 
ceeds to form all its concluſions as if the 


felon were 1 the property of the offi- 


* 


| EE 
It is 3 curious to obſerve, how: | 


men ſometimes are influenced by principles 


and .emotions that they themſelves at the 


time ſcarce attend to; which is remarkable 


in writers upon law, who, little apt to re- 
gard the ſilent operations of the mind, are 


not ſatished but with reaſonings drawn 


from principles of law. This proceeds 
from ſtudying law too much as an abſtract 
ſcience, without conſidering, that all its 


regulations ou gh to _ founded upon hu- 


man 
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man nature, and be adapted to the various 
operations of the mind. If one of the 
greateſt lawyers in modern times furniſh 
this cenſure, few can hope to eſcape. And 
that the cenſure is juſt, will appear from 
conſidering the reaſoning of our author, 
which is by no means ſatisfactory. With 
regard to the felon who has been once ar- 
reſted, he aſſigns the following reaſon for 
the regulation, That the law adjudgeth 
„him always in the officer's cuſtody by 
virtue of the firſt arreſt.” - But why 
does the law give this judgement, when it * 
is contrary to the fact? This queſtion 
ought to have been prevented in accurate 
reaſoning : inſtead of which we are left in 
the dark, preciſely where light is the moſt 
wanted. The true anſwer to this queſtion 
is given above, that the right of poſſeſſion 
once fairly acquired, cannot be loſt by 
| ſtealth or force, and therefore is retained 
animo. . : 
Upon the other branch, the reaſoning 
appears ſtill more lame. The caſe is of a 
felon apprehended for the firſt time out of 
the juriſdiction; upon which our author's 
reaſoning is, That the officer doth not 
act purely by the warrant of the juſtice, 
Qq "Be * but 
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* but by the authority which the law gives 
* him; and that the juſtice's warrant is 
« a ſufficient cauſe of ſuſpicion - and pur- 
% ſuit.” This is extremely obſcure, and 
unſatisfactory as far as intelligible. In the 
firſt place, it is obvious, that the reaſon- 
ing, if juſt, is equally applicable whatever 


be the nature of the crime: the juſtice's 


warrant is not a ſufficient cauſe of ſuſpi- 
cion and purſuit where the crime is atro- 
cious, more than where it is of the llight- 
eſt kind. In the next place, ſuppoſing the 
juſtice's warrant to be a ſufficient — of 
ſuſpicion, and conſequently of purſuit, 
the perſon upon whoſe information the 
_ warrant was iſſued has a better cauſe. of 
ſuſpicion, and yet the law empowers not 
that perſon to apprehend or to purſue. 
Neither doth a ſufficient cauſe of ſuſpicion 
give authority to an officer of the law out 
of the juriſdiction, more than to a private 
perſon. But let a man having authority 
do apprehend be figured in hot purſuit of 
a a noted criminal, the mind hurries him on 
till he reach his quarry where- ever found: 
no ſuch impreſſion is made by the fighter 
n And this difference of feel- 


ing 
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ing is the foundation of our author's doc- 
trine; a difference that undoubtedly made 
an impreſſion on him, though overlooked 
in his reaſoning. 

Thus, we have endeavoured to trace out 
the foundation of ſeveral nice concluſions 
in law, that depend not on abſtract reaſon- 
ing, but on ſentiment, In one of the 
caſes, an imagined right over. the perſon 
of a felon arreſted, ſuggeſted by a ſlight 
reſemblance it hath to property, is in rea- 
lity the only foundation of our concluſion. 
In the other, what in reality determines us, 
is the anxiety we have to prevent the felon's 
eſcape. And whoever examines laws and 
deciſions with due attention, will find ma- 
ny of them founded on impreſſions or emo- 
tions, ſtill more flight than thoſe above 
mentioned. | 

-To complete the ſubject, nothing further 
ſeems neceſſary but to obſerve, that the 
foregoing principles and operations of the 
mind, are countenanced by courts of ju- 
ſtice, ſo as even to diſpenſe with the clear- 
eſt rules of law. Theſe principles and ope- 
rations merit regard as virtuous and laud- 
able ; ; bur their merit chiefly depends on 
their 


f 


/ 
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their utility. By overcoming that ſcrupu- 
lous nicety of law, which often is an im- 
pediment to the adminiſtration of juſtice, 

they tend in an eminent degree to the good 
Far" ſociety. 


C N AP. vu. 


Juriſdiction of the court of ſeſſion with re- 
* to foreign matters. 


HE. ſubjects hither — \ Eüüng 
_ 4 within the bounds of common law, 
come of courſe under the equitable juriſ- 
- diction of the court of ſeſſion, ſupplying 
defects or correcting injuſtice in common 
law. Foreign matters, as will by and by 
be explained, fall not within the bounds 
of common law; and for that reaſon come 
not under the juriſdiction of the ſeſſion, 
: either as a court of common law or as a 
court of equity. Why then ſhould the 
preſent ſubject be brought into a treatiſe | 
of equity? Not neceſſarily, I acknow- 
ledge, 
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ledge. It is however fo intimately con- 


nected with matters of equity, that the 


ſeſſion, acting whether as a court for fo- 
reign affairs or as a court of equity, is 


governed by the ſame principles, namely, 


thoſe above laid down. Of theſe accor- 


dingly we ſhall ſee many beautiful illuſtra- 
tions in handling the preſent ſubject; which, 


in that view, will make a proper appendix 


to a treatiſe on equity, if not a neceſſary | 


| park; 5 
Such Wies as reinquiſhed this wander- 


ing ſtate for a ſettled habitation, came un- 
der new rules of law. The laws of a tribe 
or clan governed originally each individual 
belonging to it, without relation to place “. 
But after nations became ſtationary, place 


became the capital circumſtance, Laws 
were made to regulate all matters at home, 
that is, within the territory of the ' ſtate; 
and legiſlators extended not their view to 
what was done or ſuffered. in a foreign 
country, whether by their own people or 

by others. Thus, laws, originally per/onal, 


became ſtrictly territorial; and hence the 
5 eſtabliſhed maxim, That law hath no au- 


* Sec Hiſtorical Law: 3 tract 6. 
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thority extra territorium. This confined 
notion of juriſdiction correſponded to the 
manners of early times: mutual fear and 
diffidence in days of barbarity, prevented 
all intercourſe among nations; and indi- 
viduals ſeldom ventured beyond ther own 
territory. But regular government intro- 
duced more ſocial manners : the appetite 
for riches unfolded itſelf; and individuals 
were put in motion to ſeek gain where the 
proſpect was the faireſt. In moſt countries 
accordingly, there are found many fo- 
reigners, who have an occaſional reſidence 
there for the ſake of commerce. This 
change of manners diſcovered the imper- 
fection of territorial juriſdiction : a man, 
by retiring abroad, is ſecure againſt a pro- 
ſecution, civil or criminal, for what he has 
done at home; and by returning home, 
he is ſecure againſt a proſecution for what 
he has done abroad : common law reacheth 
no perſon but who is actually within the 
territory of the ſtate; and reacheth no cauſe 
of action but what happens within ename ; 
territory *. | 

The common law of England i is aneh 


* Hiſtorical Lan. rad, tract 7. 


2 | terri- 


Ch. VIII. Foxetch MaTTERSs, 313 


territorial in the ſenſe - above deſcribed * 
nor have we reaſon to believe that the 
common law of Scotland was more exten- 
five. When therefore the foregoing defect 
was diſcovered, it became neceſſary to pro- 
vide a remedy : and the remedy was, to 
bring foreign matters under juriſdiction 
of the King and council; to which origi- 
nally, as a paramount en, all extraor- 


dinary matters were appropriated. InScot- 


land particularly, the act 105. parl. 1487, 


declares the King and council to be the on- 


ly court for the actions of Srangers * other 


realms. 


With relpect to e matters, the ju- 


riſdiction of the King and council in both 


kingdoms, was diſtinguiſhed from that of 


the ordinary courts of law in two particu- 
lars. Firſt, The juriſdiction of the latter 


was territorial with reſpect to cauſes as 


well as with reſpect to perſons : the juriſ- 
diction. of the former was indeed territo- 


rial with reſpe& to perſons, no perſon in 


foreign parts being ſubjected to the juriſ- 
diction; but with reſpect to cauſes, it was 
the oppoſite to territorial, no cauſe but 
See Statute law of Scotland abridged, note 7. 
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what happened in foreign parts being 
competent, Next, The ordinary courts are 
confined to common law: but with re- 
ſpect to foreign matters this law can be no 
rule, for the reaſon; above given, that it 
regulates nothing extra territorium. The 

King and council accordingly judging of 
foreign matters, could not be err by 
the common law of any country: the 
common law. of Britain regulates not fo- 
reign matters; and the law of a foreign 
country hath no authority here. Whence 
it follows, that foreign matters muſt be 
governed by the rules of common juſtice, 
to which all men are ſubjected, or Ie gov 
tium, as commonly expreſſed. . 
This extraordinary juriſdiction, confined 
originally in both | kingdoms to, the, ſame 
court, is now. exerciſed very differently; in 
the two. kingdoms. In Scotland, it was 
derived by intermediate ſteps from the 
King and council to the court of ſeſſion: 
and accordin gly, by the regulations laid 
down ſoon after the inſtitution of that 
court, a juriſdiction is beſtow! d upon it as 
to foreign matters; and the actions of fo- 
reigners are privileged 25 In England, 


* At 45. parl, 1537. | *thi 
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this extraordinary juriſdiction made a dif- 


ferent progreſs. The extenſive territories 
in France poſſeſſed by the Engliſh Kings, 
and the great reſort of Engliſhmen there, 
occaſioned numberleſs la w- ſuits before the 


Eing and council. To relieve that court 


from an oppreſſive load of buſineſs, the 


conſtable and marſhal court was inſtitu- 


ted; and to this new court were appro- 
priated foreign matters, to be tried jure 
gentium *, After the Engliſh conqueſts in 
France were wreſted from them, this court 
had very little buſineſs. We find ſcattered 
inſtances of its acting as a criminal court, 
down to the reign of Charles II.; but none 
for centuries before of its acting as a ci- 
vil court. The court of chancery, with 
reſpect to its power of ſupplying the de- 
fects and mitigating the rigor of common 

law, had ſucceeded to the King and coun- 

cil; and it would have been a natural 


meaſure to transfer to the ſame court the 


extraordinary juriſdiction under conſide- 
ration, the rule of judging being the ſame: 
in both. But che court af chancery ann 


See e Duck de authoritate j juris Civilis, 20 cap. 8. 
1 F 15. &c, 5 ; 916: 
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at that time in its infancy, and its privi- 
lege as to extraordinary matters not clear- 
ly unfolded, the courts of common law, 

by an artifice or fiction, aſſumed foreign 
matters to themſelves. The cauſe: of ac- 
tion is feigned to have exiſted in Eng- 
land “, and the defendant is not ſuffered 
to traverſe that allegation, This may be 
juſtly conſidered as an uſurpation of the 
courts of common law upon the court of 
chancery; which, like moſt uſurpations, 
Has occaſioned very irregular conſequences. 
1 ſhall not inſiſt upon the ſtrange irregula- 

rity of aſſuming a juriſdiction upon no 
better foundation than an abſolute falſe= 
hood. It is more material to obſerve, that 
foreign matters ought to be tried Jure gen- 
tium, and yet that the judges who uſurp 
this juriſdiction have no power to try any 
cauſe otherwiſe than by the common lav 
of England. What can be expected from 
ſuch inconſiſtency but injuſtice in every 
inſtance? Lucky it is for Scotland, that 
chance, perhaps more than good policy, 
bath appropriated forei gn matters to the 


gee Duck de authoritate juris Civilis, lib. 2. cap. 8. 
part 3. 918. 
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court of ſeſſion, where they can be decided 
on rational principles, without being ab- 
ſurdly fettered as in England by common 
law. e | 
To form a diſtin notion of the juriſ- 
diction of the court of ſeſſion with reſpect 
to foreign matters, it may be proper to 
ſtate ſuccinctly its different juriſdictions, 
and to aſcertain the limits of each. Con- 
ſidered as a court of common law, thoſe 
actions only belong to it where the cauſe 
of action did ariſe in Scotland. With re- 
gard to perſons, this court was originally 
limited like the courts of common law in 
England: it had no authority over any 
man but during the time he was locally in 
Scotland. But in this reſpect the court 
hath in later times acquired, by preſcrip- 
tion, an enlargement of juriſdiction: eve- 
ry Scotchman, at home or abroad, is ſub- 
jected to the juriſdiction of the court; and, 
when abroad, may, by a citation at the 
market- croſs of Edinburgh, pier and ſhore 
of Leith, be called to defend in any action 
before the court“. In the next place, con- 
ſidering this court as a court of equity, 


* See Statute-law of Scotland abridged, note 7. 
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empowered to ſupply the defects and miti- 
gate the rigor of common law, its juriſ- 
diction is and muſt be the ſame with what 
it enjoys as a court of common law. To 
give it a more extenſive juriſdiction would 


be uſeleſs; and to confine it within nar- 


rower bounds would not fully anſwer the 
end of its inſtitution, which is to redreſs 
common law when juſtice demands re- 
dreſs. In the laſt place, this court, with 
relation to foreign matters, has the ſame 
juriſdiction over perſons that it has as a 
court of common law or of equity. And 
ingly the court had no difficulty to 
ſuſtain a proceſs for payment of an account 
contracted. at Campvere in Zealand, tho 
the defendant, a Scotch merchant reſiding 
there, was not. in chis ann A: time du- 
ring the ſuit“ 1.1 6 % 1 IAN 
The rules that eee ahe ſeſlon as a 
court for foreign matters, are the ſame that 
govern it as a court of equity; for theſe 
rules are derived from the principles of ju- 
ſtice. But it muſt not be held that theſe 
rules are applied Preciſely in the ſame 
manner: as a court of equity, the ſeſſion 


will not venture to interpoſe againſt cc com- 
n Ss. 
0 June 27. 1760, Hog contra Tennent, 


mon 
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mon law, unleſs authoriſed by ſome ge- 
neral rule of equity that is applicable to 
all caſes of the kind; but as. to foreign 
matters, which 5h not to common law, 
every caſe muſt be judged. upon its own 
merits. And therefore the court here is 
leſs under reſtraint, than in ſupplying 
the defects of common law, or in correct- 
ing its rigor. | 
Though with reſpect to foreign matters, 
thee + is, ſtrictly ſpeaking, but one rule for 
judging, namely, natural juſtice; yet this 
rule, in its application to different matters, 
brings out very different concluſions. And 
ſhould one undertake to unfold all the va- 
rious caſes to which the rule may be ap- 
plied, the work would be endleſs. Avoid- 
ing therefore this endleſs talk, I confine 
muy ſpeculations to ſome few leading caſes 
that have been debated in the court of ſeſ- 
ſion; and theſe, for the ſake of perſpicui- 
ty, ſhall be divided into different ſections. 


SECT. 


* 
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Perjnal ations founded 0 on foreign covenants, 
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"A Geardng to the principles. 88 laid 
down, a foreigner's covenant will 
produce an action againſt him here, pro- 
vided he be found in Scotland. It would 
be a great defect in law, were there no re- 
dreſs againſt a foreigner who retires with 
his effects to this country, in order to 
| ſcreen himſelf from debts contracted at 
home. But a momentary reſidence here 
will not preſume againſt him: he cannot 
be called i into court till a domicil be fixed 
upon him by a reſidence of forty days. 
The court of ſeſſion accordingly refuſed to 
ſuſtain an. action brought by one foreigner 
againſt another for payment of debt con- 
tracted abroad; for the parties were here 
occaſionally only, and the debtor had no 
domicil in Scotland“. A. foreigner is ſub- 


Haddington, Nov. 23. 1610, Vernor contra Elvies. 
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jected to our courts for a erime committed 
here, or a contract made here; but to ſub- 
ject him inſtantly to anſwer for a debt 
contracted abroad, would put it in the 
power of malice to confine a man at home. 
Our law, for the facility of travelling, re- 
quires a reſidence of forty days to ſubject 
a foreigner to our court. 
When a foreign bond Fa the in- 

en of the country where granted, is 

made the foundation of a proceſs here, it 
has been doubted, whether that intereſt or 
the legal intereſt of this country ought to 
be decreed. This doubt is eaſily ſolved. 
An agreement to pay the intereſt ' of the 
country where the money is borrowed, is 
undoubredly binding in conſcience,” and 
therefore ought. to be made eſſectual in 
every country. Nor do we meet with any 
obſtruction in the Scorch ſtatutes regula- 
ting the intereſt of money, - which are not 
intended to reach foreign intereſt. And 
this accordingly is the rule in the law of 
England *. Hence it appears, that the 
court of ſeſſion erred in refuſing the inte- 
reſt of 10 per cent. upon a double bond 


* Abridg. caſes i in equity, ch. 35. ſeck. E. 9 1. 
Vol. II. „ exe 


322 | | Fonrrow MATTERS. B. III. 


executed in Ireland, and in reſtricting the 
penal part of the bond to 6 per cent. the 
legal intereſt here . This error will be 
no leſs evident n another conſidera- 
tion. The penalty of a double bond put 
in ſuit here, ought to be ſuſtained to the 
extent of damage and coſts of ſuit: but 
the damage is plainly the intereſt of the 
country where the money is lent; becauſe 
had payment been duly made, che money 
again lent out would have produced that 
intereſt. For the ſame reaſon, ſuppoſing 
the rate of intereſt to he lower in England 
than here, our. judges, in relieving from 
boy penalty of a douhle bond, will make 
the Engliſh intereſt the rule; for the lender 
could not have a View to greater intereſt f 
than that af his awn country 
The aſe is different where intereſt. is 
ſlipulated greater than is permitted in the 
locus. cantractus. Such ſtipulation is uſury 
in that country, and a moral wrong every 
where :. . Lay a moral wrong, becauſe, as 
every. man. is bound to give obedience ta 
the laws of his on country. it is a mand 


7 ' Fountainhal Jan, 27. 17 10. Savage contra Craig. ; 
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wrong to tranſgreſs theſe laws . When 
action therefore is brought in a foreign 
country for payment of the ſtipulated in- 
tereſt, it would be unjuſt to make a claim 
founded on an immoral paction; and the 
judge who ſhould ſuſtain the claim would 
be acceſſory to the wrong. But now, ad- 
mitting that the intereſt ſtipulated ought 
not to be ſuſtained, it comes next to be 
' conſidered, whether the intereſt of the /ocus 


contractus ſhould be the rule, or that of 


the country where the action is brought, 
or laſtly, whether intereſt ſhould be reject- 
ed altogether. This is a puzzling queſtion. 
One at firſt view will naturally reject inte- 
reſt altogether, as a juſt puniſhment for 
the wrong done. But it is not clear, that 
a judge can puniſh for a wrong commit- 
ted in a foreign country, One thing in- 

deed is clear, that action cannot be ſuſ- 
tained upon the immoral ſtipulation; and. 
therefore, if there be any elaim for inte- 
reſt, it muſt be upon the maxim, Nemo de- 
bet locupletari aliena jactura. This leads the 
mind to the intereſt of the locus contractus q 


* Sce vol. 1. p. 344. 
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and I incline to dy of opinion. ne char _ 
tereſt is due. F 


Under the hed i —— parriage 
4 nes abroad. The municipal 
law of Scotland regulating the ſolemnities 
of marriage, reſpects no marriage but hat 
is made in Scotland: and as foreign laws 
have no coercive authority here, ſuch a 
marriage muſt be regulated by the law of 
nature. Accor ding to that law, the matri- 7 
mohial connection is founded upon conſent 
ſolely; the various ſolemnities required by 
the laws of different nations having no 
view but to teſtify conſent in the moſt 
complete manner. In that view, the ſo- 
lemnities of the country where a marriage 
js celebrated, ought with us to have great 
weight; becauſe, they ſhow. the deliberate 
will and purpoſe, of the parties. Juſtice 
however requires that a marriage be held 
good here, though not formal according 
to the. law, of the country where it was 
made, provided the will and purpoſe: of 
the parties to unite in marriage Soagly ap- 
Pear. Reeker 
D to che doctrine here. a 
down, a child ought with us to be held 
legitimate by a | ſubſequent marriage, pro- 


vided 
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vided the marriage- ceremony was per form- 
ed in a country where ſuch is the law; be- 
cauſe marriage in ſuch a country muſt im- 
port the will of the father to legitimate 
his baſtard children. But we cannot juſtly 
give the ſame effect to a marriage celebra- 
ted in a country where the marriage, as in 
1 hath not the effect of legitima- 
tion. The reaſon is, that marriage in that 
country is not a e, of the . 8 ml 
to EO | 
A minor, in a ite he make of cu- 
dates is not confined to his own country- 
men; and therefore a foreigner choſen cu- 
rator has the ſame authority here with a 
native. Neither is it of importance in 
what place curators be choſen; and ac- 
cordingly a choice made in England of cu- 
rators, whether Engliſh or Scotch, will be 
effectual here. The powers of a guardian 
to a lunatic in England are more limited. 
The cuſtody of the perſon of an Engliſh 
lunatic, and the management of his land- 
eſtate, in England, belong to the court of 
chancery; ; and the chancellor names one 
guardian to the perſon, another to the e- 
ſued. But the chancellor having, no Power 


over 
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over a lunatic's land in Scotland, cannot 
appoint a guardian to manage ſuch land. 
Having diſcuſſed civil matters, I proceed 
to criminal. A crime committed at ſea 
may be tried by the court of admiralty: 
but, this caſe excepted, no crime commit- 
ted in a foreign country can be tried in 
Scotland. The juriſdiction of the juſti- 
ciary- court is ſtrictly territorial, being 
confined within the limits of Scotland; 
and the extraordinary juriſdiction of the 
court of ſeſſion with reſpect to foreign 
matters, reaches civil cauſes only. Nor is 
it neceſſary that it ſhould be extended to 
crimes. It is of great importance to every 
nation that juſtice have a free courſe every 
where; and to this end it is neceſſary that 
in every country there be an extraordinary 
juriſdiction for foreign matters, as far as 
juſtice is concerned. But there is not the 
ſame neceſlity for an extraordinary juriſ- 
diction. to punith foreign delinquencies : 
the proper place for puniſhment is where 
the crime is committed; and no ſociety 
takes concern in any crime but what is 
hurtful to itſelf. A claim for reparation 
ariſing from a foreign delinquency, is dif- 
ferent: being founded on the rules of 
| common 
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common juſtice, it is a claim that un- 
doubtedly belongs to the juriſdiction un- 
der confideration. No man who injures 
another, ought to reckon himſelf ſecure any 
where till he make reparation; and if he 
be obſtinate or refraQtory, juſtice requires 
that he be compelled, where ever found, to 
make reparation, 

To ſecyre the effects of the FT 
from embezzlement, every perſon who in- 
termeddles irregularly, is, in Scotland, ſub- 
jected to the whole debts of the deceaſed, 
without limitation. This penal paſſive 
title, termed. vitious intromiſſiun, is confi- 
ned to irregular intermeddling within Scot- 
land. The intermeddling in England with 
the moveable effects of a Scotchman who 
dies there, muſt be judged by the rules of 
natural juſtice; and therefore in this coun- 
try cannot infer any concluſion beyond re- 
Rixution « or I. = 
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this branch, the extent of ou own mu- 
 niviget law with reſpect to land in Scotland 
muſt be aſcertained; for we are not at liberty 
to apply the jus gentium, or the Principles of 
natural juſtice, to any caſe chat comes un- 
der our own” law. As to chis preliminary 
point, things it is certain as well as per 
ſons are governed by municipal lar! 
Land in particular, next to perſons, is the 
; greateſt object of law; and in every coun- 
try the acquiſition and tranſmiſſion of land 
are regulated by municipal law. Our 
law, 106 example, with reſpect to the tranſ- 
miſſion of land- property, requires writing 
in a certain form. Such a writing is held 
a good title of property, whether executed 
at home or abroad. A writing, on the o- 

ther hand, in a form different from that 
a preſcribed by our law, will be diſregarded 
TFhere- ever executed; for our law regards 
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the ſolemnities only, not the place. Thus 
a teſtament made in England, bequeath- 
ing land in Scotland; is not fuſtained by 
the court of ſeſſion ; becauſe; by our law, 
no man can pole of his land by teſta- 
ment: nor will it be regarded that land is 
teſtable in England; becauſe every thing 
concerning land in Scotland is regulated 
by our law. In general, the connection of 
A land-eſtate with the territory where fi- 
tuated, is of the moſt intimate kind: it 
bears the relation of a part to the whole. 
Thus every legal act concerning land, the 
conveying it inter vivos, the tranſmitting 
it from the dead to the living, the ſecutity 
granted on it for debt, are aſcertained by 
the municipal law of every country; and 
wich reſpect to every particular of that 

kind, our courts are tied down to their 
on law, 

Are we then to hold; chat a conveyatice 
of land in a form different from what 1s 
required by us, can have no effect? Sup- 
poſe a man ſells in England his land-eſtate 
in Scotland; executes a deed of conveyance 
in the Engliſh form, and perhaps receives 
payment 'of the price : ſuch conveyance, 
not being in the form required by the 

Vor. IL. * t | law 
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law of Scotland, will not have the effect to 
transfer the property. But has the purcha- 
ſer any claim in Scotland againſt the vend- 
er? None at common law; becauſe a court 
of common la hath not authority to tranſ- 
form an actual diſpoſition into an obliga- 
tion to diſpone. But ſuch claim is ſup- 
Forted in equity; becauſe Where a man, 
in order to transfer his land to a purchaſer, 
executes a diſpoſition which is afterward 
diſcovered to be imperfect, it is his duty 
to execute a perfect one; and if he be re- 
fractory, it is the duty of a court of equi- 
ty to compel him, or to ſupply his place. 
If the action be laid within the territory 
where the land is ſituated, the judge, in 
default of the diſponer, may adjudge the 
land to the plaintiff; if in any other ter- 
ritory, all that can enſue is damage for 
not performance. I illuſtrate this doctrine 
by a ſimilar caſe. A diſpoſition of land 
within Scotland without procuratory or 
precept, will not be regarded at common 
law: but a court of equity, attentive to 
juſtice, will interpoſe in behalf of the pur- 
chaſer, by adjudging the land to him. 
Thus, with reſpect to an informal convey- 
ance of land within Scotland, the ſeſſion 
"acts 
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acts as a court of equity; and it acts as 
an extraordinary court for foreign matters, 
where a conveyance is executed abroad ac- 
cording to the law of the place. 
A covenant was executed in England 
between two brothers, agreeing, that fail- 
ing children the eſtate of the deceaſed 
ſhould go to the ſurvivor. The brother 
who firſt deceaſed had a land- eſtate in 
Scotland, a part of which he had gratui- 
touſly aliened in defraud of the covenant. 
A reduction was brought of this gratuitous 
deed by the ſurviving brother, and the 
covenant was ſuſtained as a good title in 
the reduction. The covenant, though it 
had not the formalities of the law of Scot- 
land, was however good evidence of the a- 
greement; and as the deceaſed brother 
had done a moral wrong in tranſgreſſing 
the agreement, juſtice required that the 
wrong, ſhould be redreſſed, which was 
done by voiding the gratuitous deed.“. 

But in a later caſe, the court deviated from 
the foregoing principle of juſtice. A diſ- 
poſition of an heritable juriſdiction in Scot- 
land, .execuced in England according to 


Forbes, July 5. 1706, Cuningham contra i Lady 
Smp. e 
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the Engliſh form, was not ſuſtained even 
againſt the granter, to compel him to exe- 
cute a more formal diſpoſition - . This 
was acting as a court of common law. 
And it muſt nat paſs unabſerved, that the 
accumulating different juriſdictions in the 
Tame court, oc occaſions frequently miſtakes 
of this nature; which are avoided in counz 
tries where different juriſdictions are pre= 
{ered diſtinct in een courts. 


8 E d *. = 


dee, domeſtic. and leren . t ei 0 
e en | 


LO Season 18 eſſential to a moveable. 
no leſs than to land: we cannot even 

' conceive a horſe or a ſhip but as exiſting 
in a certain place. In a legal view, a 
moveable fituated within à certain territo- 
ry, is ſubjefted to the judge of that terri= 
tory ; and every action claiming the pro- 
rty or poſſeſſion of it, muſt be brought 
eee that Judge. Warrant for EXeCUaOh, | 


Y daun 1729, Earl Dalkeith contra Book. 
wut 
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muſt be granted by the ſame judge, as no 
other judge has authority over it. | 

It is a different queſtion, by what law the 
judge ought to regulate his proceedings, 
whether by the law of his own country, 
or by what other law. About this que- 
ſtion writers have differed widely. Some 
are of opinion, that moveables non babent 
ſequelam, meaning, that without regard to 
their local fituation, they are to be held as 
belonging to the country of the proprie- 
tor, and to be ſubjected to the law of that 
country. Others, averſe to fiction, are of 
opinion, that moveables like land ought to 
be governed by the law of the country 
where actually fituated. Opinions ſo dif- 
ferent are an incitement to trace this ſub- 
ject to its fountain- head, if it can be tra- 
ced. That each of theſe opinions may be 
right in particular caſes, is probable; for 
otherwiſe they would not be adopted: but 
I ſuſpect, that neither of them will hold 
in general and in every caſe. I take firſt 
under conſideration moveables acceſſory to 
an immoveable ſubject, the furniture of a 
dwelling- houſe, the ſtocking of a farm, 
goods in a ſhop for ſale, the implements 
: of 2 manufacture, which may be termed 
; Hermeneny 
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permanent moveables. Theſe are natural- 
ly conſidered, as belonging to the ſame 
country with the principal ſubject, and to 
be governed by the ſame law. This vier 
may be enlarged, by comprehending un- 
der permanent moveables, every moveable 
that like thoſe above mentioned, have be- 
ſide local ſituation ſome connection with a 
country. So far the latter opinion appears 
the beſt founded. And that this way of 
thinking has long prevailed in Scotland, is 
made evident by the act 88. parl. 1426, 
enacting, That when a Scotchman dies 
abroad non animo remanendi, his Scotch 
« effects muſt be confirmed in Scotland.” 
| Nor will it alrer the rule that the proprie- 
tor happens to be a foreigner. The ſuc- 
ceſſion to an immoveable ſubject i is not af- 
fected by that circumſtance; and it is na- 
tural that an acceſſory ſhould go along 
with its principal: the thinking mind can- 
not readily yield to a ſeparation of things 
intimately connected, to regulate the ſuc- 


Ceſſion of the immoveable part by the law. 


of the country to which it belongs, and of 
the moveable part by the law of the pro- 
prietor's country. This argument muſt 
appear in, a ſtrong light where both parts 
5 belong 
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belong to a foreigner ; and it can make no 
ſolid difference that the moveable part on- 
ly belongs to him. We adhere to this 
doctrine in practice. Letters of admini- 
ſtration from the prerogative court of Can- 
terbury will not be ſuſtained as a title to 
effects in Scotland that belonged to the 
deceaſed, even though granted to thoſe 
who are next in kin by the Scotch law. 
The powers of that court are confined 
within its own territory; and Scotch ef- 
fects muſt be confirmed in Scotland. In 
England, a baſtard enjoys the privilege of 
making a teſtament, which obtains not 
here. And accordingly, notwithſtanding 
a teſtament made by an Engliſh baſtard, 
his moveables here were eſcheated to the 
crown *. A nuncupative will is ſuſtained 
in England; but it will not carry Scotch 
moveables, writ with us being neceſſary to 
convey moveables from the dead to the li- 
ving T. But the nomination of an execu- 
tor by the proprietor in his teſtament, be- 


bh Haddingron, iſt February 1611, Purves contra 
Chiſholm, 


( 
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ing effectual all the world over Jure gens 
trum, will be ſuſtained here. | 
Moveables that are not connected with 
an immoveable ſubject, nor in any way 
connected with a country or territory, but 
merely by local ſituation, may be termed 
tranſient moveables ; moveables, for exam- 
ple, that a proprietor carries about with 
bim, his watch, his jewels, his garments; 
the money in his pocker, his horſes, his 
coach, and ſuch like. Theſe ſo far coin- 
cide with permanent moveables, as that 
every queſtion concerning them . muſt be 
determined by the judge of the territory 
where they actually are. But it follows 
not that the law of that territory ought 
to be the rule. By their intimate connec- 
tion with the proprietor, the law of his 
country ought to prevail. A gentleman | 
in the courſe of travelling traverſes many 
foreign territories; and happens to die 
Suddenly within one of them. What a' 
ſtrange law would it be that his ſucceſſion 
ſhould depend on ſuch an accident? The 
nature of man is averſe to chance: we love 
to reſt on general principles and perma- 
nent facts, rejecting circumſtances daily 
and hourly varying, A Scotchman croſſes 
| I Lk the 
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the border, purpoſing to return home in a 
week; but dies ſuddenly in the Engliſh | 
fide by a fall from his horſe. His tran- 
fient effects by this accident remain in Eng- 
land; but it would derogate from the dig- 
nity of law to lay any weight on that cir- 
cumſtance; and laying it aſide, what o- 
ther rule is there to follow but to regulate 
the ſucceſſion by the law of Scotland ? 
Theſe effects were carried by the proprie- 
tor from Scotland: he purpoſed to canry 
back to the ſame country; and it is 
no wide ſtretch of thought to conſider them 
as ſtill continuing there. The Engliſh 
es accordingly, conſidering them to be 
kch effects, will prefer thoſe who are by 
the Scotch law next in kin to the decea- 
ſed (a). Here the opinion making the law 
of the proprietor's country the rule of ſuc- 
ceſſion, appears the beſt founded. This 
caſe demands -peculiar attention : here 


(a) It may create at firſt ſome backwardneſs of o- 
pinion to find a rule of ſucceſſion founded upon an 
obſcure mental operation; but the argument will 
acquire weight on conſulting the Effays on Britiſh 

Antiquities, eſſay 4. where will be found many rules 
of ſucceſſion built upon foundations ſtill more ſlen- 
der than that mentioned above. 


Vol. II. u judges 
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judges are led to found their deciſions, 
not on their own law nor on the jus gen- 
tum, but on the municipal law of another 
country. A ſhip is another example of 
tranſient moveables. While it is abroad 
on a trading voyage, the proprietor dies 
at home. The ſhip is under a foreign ju- 
riſdiction; but when claimed there, tho 
judge, rejecting the caſual circumſtance 
of local ſituation, will conſider it as be- 
longing to the country of the proprietor, 
and will adjudge it to thoſe who have right 
by the law of that country. A French- 
man conſigns goods in Edinburgh to be 
diſpoſed of far his behoof ; but dies be 
the commiſſion is executed. The ſuciW# 
| fon to theſe goods ought to be governed 
by the law of France; and the court of 
ſeſſion, as having juriſdiction in foreign | 
matters, will decree accordingly. In ge- 
neral, ſuch moveables are. held to be fo- 
reign moveables, conveyable inter vivos, 
and from the dead to the living, according 
to the law of the proprietor's country. An 
aſſignment hy the foreign proprietor, for- 
mal according to the lex loci, will be ſuſ- 
| tained here to carry ſuch moveables. And 
bo ey belonged to an Engliſhman, letters 


of 
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of adminiſtration after his death will be 
here a valid title, without . of « con- 
firmation. | 
Upon the kad. comparing . | 

and tranſient moveables, the local ſitua- 
tion of the former points out the judge; 
without regarding the proprietor's coun- 
try. But as to the latter, the proprietor's 
country points out the judge, without re- 
garding the local ſituation. - 
Where aScotchman, occaſionally i in Hae 
3 dies there inteſtate, the court of ſeſ- 
ſion, acting as a court of common law, 
will adjudge his moveables ſituated in Scot- 
land, of whatever kind, to thoſe who are 
next in kin according to our law. But his 
tranſient moveables, locally in England, 
muſt be claimed from the Engliſh judges; 

who, acting as a court for foreign matters, 
- ought to govern themſelves by the law of 
Scotland; which brings in the relict for her 
ſhare. But what if he have made a will, 
dividing his moveables among his blood- 
relations, leaving nothing to his wife? 
Her contract of marriage affords an effec- 

_ tual claim againſt him, which he cannot |» 
evade by any voluntary deed. And even 
without a contract, as the jus relictæ is e- 
VU u 2 ſtabliſhed 
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ſtabliſhed by the law of Scotland beyond 
the power of the huſband to alter, ſhe 
ought to have her proportion of theſe 
tranſient moveables, as the Engliſh judges 
are in this caſe bound by the law of Seor- 
land, not by their own. To fortify this 
doctrine, I urge the following argument. 
Where two perſons joining in marriage 
are ſatisfied with the legal provifions, there 
is no occaſion for a contract; and the par- 
ties may be held as agreeing that the law 
of the land ſhall be the rule. It is in ef- 
fect the ſame, as if the parties had ſubſcri- 
bed a ſhort minute, bearing, that the jus 
relictæ and every other particular between 
them ſhould be regulated by the law of 
their country; and ſuch an agreement ex- 
preſſed or implied, muſt be binding all the 
world over, to ſupport the relict's claim 
againſt the teſtament of a deceaſed _ 
band, 

It may however happen, that two. per- 
ſons careleſsly j join in marriage, having an 
object, in view very diſtant from a legal 
_ proviſion. Law does not admit of a pre- 
ſamption againſt rational conduct. But 
though it ſhould be admitted, it will not 
avail, As N man is bound in con- 

; A ſcience 
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ſcience to obey the laws of his country, 
the huſband, when diſpoſed to think, will 
find his wife intitled by that law to the 
jus relictaæ; and will ſee that an attempt to 
diſappoint her would be againſt conſcience. 
This muſt be evident to him when at 


home; and it muſt be equally evident, 
chat change of place cannot relieve him. 


At any rate the jus relictæ muſt have its 
effect as to his moveables in Scotland; and 
it would be not a little heteroclete that his 


tranſient effects ſhould be withdrawn, for 
no better reaſon than that they happen ac- 


cidentally to be in a foreign country where 
2 mow relicte ans not obtains; 


8 E C T. . 


Debts whether regulated. 37 the law of the 
+ A s n or that 77 the debtor. 
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JEbts due by bete t of chis country to 
foreigners, make another branch of 

the extraordinary juriſdiction of the court 
of ſeſſion concerning foreign matters. The 
form of g ſuch debts inter vivos, 
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of tranſmitting them from che dead to the 
living, of attaching them by execution, 


&c. have not hitherto: been brought under 
general rules; and our judges are ever at 


a loſs by what law theſe particulars ought 
to be governed, whether by our law, by 


that of the country where the creditor re- 


ſides, or by the jus gentium. In order to 
remove this doubt, authors and lawyers 
are ſtrongly diſpoſed to aſſimilate debts to 
land, by beſtowing upon them a local ſi- 
tuation: and yet this fiction, bold as at is, 
removes not the doubt; for ſtill the que- 


ſtion recurs, Where is the debt ſuppoſed 


to exiſt, whether in the territory of the 


creditor or in that of the debtor. Conſi- 


dering a debt as a ſubject belonging to the 
creditor, it ſeems the more natural fiction 
to place it with the creditor as in his poſ- 
ſeſſion; and hence the maxim, Mobilia non 
Habent end Others are more diſpoſed 
„ place 3 it with the debtor; a thought ſug- 

geſted from conſidering, that the money 
_ muſt, be demanded from the debtor, and. 
5 that upon his failure the ſuit for payment 
muſt be in his forum. 5 
It is unneceſſary to beſtow words 1 u pon 
proving, that a debt: is not a corpus to be ca- 


* 
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pable of loco-poſition, but purely a | jus in- | 
corporale, Rejecting then fictions, which 


never tend to ſound knowledge, let us take - | 


things as they are, and endeavour to draw 
light from the nature of the ſubject. As 
here there are two perſons connected, a 
debtor and a creditor, living in different 
countries, and ſubjected to different laws, 
it at firſt ſight may appear a puzzling que- 
ſtion, What law ought to govern, whether 
that of the debtor or of the creditor. One 
thing is evident, that every queſtion con- 
cerning a ſubject, moveable or immove- 
able, muſt be determined by the judge 
| whoſe legal powers extend over that ſub- 
ject; and that execution muſt be awarded | 
by him only. The ſame rule applies to 
debts, according to the maxim, Actor ſe- 
' quitur forum rei; whence it neceſſarily fol- 
lows, that the form of the action, the me- 
thod of procedure, and the manner of exe- 
cution, muſt all be regulated by the law 
of the country where the action is brought. 
But though there can be no doubr about 
the judge, it may be a doubt what ought 
to be his rule in determining queſtions 
concerning the ſubject. With reſpect to 
that * L ſubmit che following hints. 


. 
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When the creditor makes a voluntary con- 
8 veyance, it is to be expected that he ſhould 
ſpeak in the ſtyle and form of his own 
country; and conſequently, that the law 
of his own country ſhould be the rule here. 
It would indeed be ſtrangely heteroclete to 
ſubject him to the forms of the debtors 
country, of which he is ignorant, eſpe- 
eially if the debtor have a wandering diſ- 
poſition. In a word, the will of a proprie- 
tor or of a creditor, is a good title jure 
gentium that ought to be effectual every 
where. Thus, an aſſignment made by 4 
creditor in Scotland, according to our 
form, of a debt due to him by a perſon in a 
foreign country, ought to be ſuſtained in 
| that country as a good title for demanding 
payment: and a foreign aſſignment of a 
debt due here, regular according to the 
law of the country, ought to be ſuſtained 
by our judges. A foreign aſſignment can- 
not at any rate be ſubjected to the regula- 
| tions of our act 1681 for preventing forge- 
ry, nor to any other of our regulations; 
becauſe theſe regard no deeds but Ge 
| are executed in Scotland. . 
A judicial conveyance or legal execu- 
tion wall fall more naturally to be ex- 
2 a _ plained 
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plained in the laſt ſection. The only re- 
maining point is to examine by what by 
the creditor's ſucceſſion is to be governed. 
Debts are part of the creditor's funds, and 
at his diſpoſal. His alienations for a va- 
luable conſideration muſt be every where 
effectual, and even his donations. It is in 
his power alone to regulate his ſucceſſion; 
and if he make a will, it muſt be effectual. 
But what if he die inteſtate; whether muſt 
the law of his country be the rule, or that 
of the debtor? The former undoubtedly. 
A man who dies; inteſtate, is underſtood 
to adhere. to the legal ſucceſſion ; for o- 
therwiſe he would make a will. Therefore 
thoſe. who are heirs by the law of his. own 
country ought to be preferred, according 
to his implied will. The expreſs. will of 
the deceaſed creditor muſt have that effect; 
and his implied will ought to have the 
ſame effect. The debtor has no concern 
but to pay ſafely: : the law of his domicil 
will ſecure him as to that point: with re- 
gard to the creditor's ſucceſſion, it can have 
no authority. Thus, in a competition be- 
tween the brother and the nephew of Cap- 
tain; William Brown, who died in Scotland 
bis native country inteſtate and withour 

Vol. Il. > A ® children, 
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children, concerning moveable debtz due 


to the Captain in Ireland, the brother was 


preferred as next in kin by the law of Scot- 
land; though by the laws of England and 


Treland, which admit the jus reprefentatio- 


nis in the ſucceſſion of moveables, a nephew 
and niece have the fame r with a e 


a; they and ſiſte r. 410 
From what is ſaid it will appear, 2 


a differ widely from land and from 


moveables. It is in vain to claim the pro- 


perty of any ſubject, unleſs the title of pro- 
perty be complete and ſtrictly formal. An 


| equitable title in oppoſition to one that is 


legal, can never found a real action: it 
cannot have a ſtronger effect than to fund 
an action againſt the proprietor to grant a 


more formal right; or in his default, that 


the court ſhall grant it. But in the caſe 


of a debt, where the queſtion is not about 


property but about payment, an equitable 
title coincides in a good meaſure with a 
legal title. An aſſignment made by a fo- 

reign creditor according to the formalities 


ey __ „ "Os Dog Laſtgiziee here as : 


„ Noe 28. 144; Brown of: Braid contra John Brown 
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a good title for demanding payment from 
the debtor: and it will be ſuſtained even 
though informal, provided it be good jure 


entium; that is, provided it appear that 
the creditor really granted the aſſignment. 
Such effect hath an equitable title; and 
a legal title can have no ſtronger effect. 
lt muſt however be admitted, that an 


equitable. title hath not ſo complete an ef- 
fect in a competition. Suppoſe an Engliſh 


creditor grants an aſſignment in the Eng- 


| liſh form, of a debt due to him in Scot- 


land : this aſſignment, though it transfer 


not the jus crediti to the aſſignee, is how- 


ever an order upon the debtor to pay to 
the aſſignee. But ſuch aſſignment, even 
though the firſt in order of time, will not 
avail againſt a more formal aſſignment ta- 
ken bona fide, and regularly intimated to 
the debtor. An equitable title may be 
good againſt the granter; but can never 
be ſuſtained in a competition with a legal 
title, where both parties are i pari caſu. 

I conclude this ſection with applying to 
| debts, what is obſerved with reſpect to 
moveables in the ſection immediately fore- 
going. The nomination of an executor 
in a teſtament, is an univerſal title which 

XY © - ought 
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ought to be ſuſtained every where; and is 
always ſuſtained in the court of ſeſſion to 
oblige debtors in this country to make pay- 
ment But an exeeutor-dative with let- 

ters of adminiſtration, hath net a title to 
ſue for payment extra territortiim. And 

the ſame is the caſe. of a guardian to a lu- 
natic's eſtate named in England by the 
chancellor: he has no title to ſue for pay- 
ment of the lunatic's debts in Scotland . 


, e 
* 3 . 


5 eig. Evidence. 


Ude; this * come properly bie 
writs; becauſe no writ where there is 
wanting any ſolemnity of the law of Scot- 
land, can be effectual here to any purpoſe ; 
but as evidence merely. And as among 
civilized nations, the ſolemnities required 
to make a writ effectual, are ſuch as give 


N 0 Durie, Feb. 16. 1627, Lawſon contra Kello. - 


+ June 21, 1749, Moriſon, ae. contra Earl of Suther- 
land. | 


ſufficient 
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ſufficient evidence of will; it is eſtabliſhed 
as a rule with us, That contracts, bonds, 
diſpoſitions, and other writs, executed ac- 
cordin g to the law of the place, are pro- 
bative in this country. Thus, action is 
always ſuſtained upon a foreign bond ha- 
ving the formalities of the place where it 
was granted *; and an extract of a bond 
from Bourdeaux ſubſcribed by the tabel- 
lion only, and bearing that the bond it- 
ſelf ſubſcribed by the granter was inſerted 
in his regiſter, was ſuſtained, being fecun- 
dum conſuetudmem loci f. ' Depolitions of 
witneſſes taken abroad upon a commiſſion 
from the court of ſeſſion, were ſuſtained 
here, though ſubſcribed by the commiſ- 
ſioners and clerk only, not by the witneſſes, 
ſuch being the form in the country where 
the depoſitions were taken . 

The ſame rule obtains even though th 
foreign bond bear a clauſe for regiſtring 
in Scotland. TI circumſtance ſhows in- 


* ae Na 19- 1610, Fortune contra Shewan. 


+ Home, February 1682, Davidſon .contra Town of 
Edinburgh. - 2 8 me 


t Fountainhall, March 19. 1707, Cummin contra 
Kennedy, | - 
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deed, that the creditor had it in view to 
make his claim effectual in Scotland; but 
it weakens not the evidence of the band, 
which therefore will be a good, inſtrachon 
of the claim *. 

By the law of England, payment of mo- 
"ney may be proved by witneſſes; and there- 
fore the ſame proof will be admitted here 
with reſpect to payment ſaid to be made 
in England. For our act of ſederunt con- 
fining the evidence to writ T, regards no 
Payment but what is made in Scotland; 
and it would be unjuſt to deprive a man 
of that evidence which the law of his own 
country made him rely on. Accordingly, 
in every ſuit here upon an Engliſh bond, 

he defence of payment alledged made in, 

Verla, is admitted to be proved by wit- 
I neſſes J. Yet where a bond granted in 
4 England contained a clauſe for regiſtring 
in Scotland, the defence of payment made 
in England was not Perrtted to be pro- 


„Home, Feb. 14. wal, lan . „ 


ditors of Lord Sempill, 
+ Hiſtorical Law-tradts, 13 2. 


1 Durie, November 16. 1626, Galbraith contra ca- 8 
ningham. ' | 


ved 
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ved by witneſſes . This appears to me a 
wrong judgement; for, as obſerved above, 
the clauſe of regiſtration imported only, 
that the creditor had it in view to make 
his debt effectual in Scotland. It certainly 
did not bar the debtor from making pay- 
ment in England ; nor, conſequently, from 
proving by witneſles 1 payment had 
been ſo made. 
In Scotland, the cedent's oath is not 
good evidence againſt the aſſignee; be- 
cauſe it is the oath, not of a party, but f 
a ſingle witneſs. In England, an aſſign- 
ment being only a procuratory in rem ſuam, 
the cedent's oath is an oath of party, and 
therefore good evidence againſt the aſ- 
ſignee. For that reaſon, an Engliſh bond 
being aſſigned in England, and a fuit for 
payment being raiſed here by the aſlignee, 
a relevant defence againſt payment was ad- 
mitted to 8 . e by the outh of the ce- 
On hg 


2 Stair, Dee. 8. 1664, Scot contra Henderſon, 


8 Nair, Jone 28. Jarre Macmorland contra Melvine. 
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_ Fial Conveyance, or Lal execution, extra 
 territorium. ha i 
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True gh da ſtatute, as l iohſkrwed⸗ abope, 
bath no authority as ſuch extra terri- 
torium; it becories however neceſſary up- 
on many occaſions to lay weight upon fo- 
reign ſtatutes, in order to fulfil the rules 
of juſtice. Many examples occur of indi- 
rect effects given thus to foreign ſtatutes. 
One of theſe effects I ſhall mention at pre- 
ſent for the ſake of illuſtration; reſerving 
others to be handled where particular ſta- 
tutes are taken under conſideration. Obe- 
dience is due to the laws of our nen. 
and diſobedience is a moral wron g*. This 
moral wrong ought to weigh with judges ä 
in every country; becauſe it is an act of 
injuſtice to ſupport any moral wrong, by 
making it the foundation either of an ac- 


* des, wor 1. p. 344. 345. | ; 
1 LE | tion 
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tion or of an exception. -I give for an ex- 
ample the ſtatute prohibiting any member 
of a court of law to buy land about which 
there is a proceſs depending *. Such a 
purchaſe being made notwithſtanding, the 
purchaſer follows the vender into a foreign 
country, in order to compel him by a pro- 
ceſs to make the bargain effectual. A bar- 
gain unlawful where made, becomes not 
lawful by change. of place; and therefore 
the foreign judge ought not to ſupport ſuch 
unlawful bargain by ſuſtaining action upon 
it. Courts were inſtituted to repgeſs not to 
enforce wrong; and the judge who enforces 
any unlawful paction, becomes acceſſory to 
the wrong. | 
Several 3 ariſe from the different 
eee eſtabliſhed in different coun- 
tries. In our deciſions upon that head, the 
caſe is commonly ſtated as if the queſtion 
were, Whether a foreign preſcription or 
that of our own country ought to be the 
rule. This never ought to be made a que- . 
ſtion; for our own. preſcription muſt be 
the rule in every caſe that falls under it, 
and not the preſcription of any other coun- 


„ Edad I. cap. 49.3 Ad 216. parl 1594. | 
Vol. II = ©, try. 


St 
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try. The queſtion handled in theſe de- 
ciſions is, What efſect ought to be gi- 
ven to a foreign preſcription in caſes that 
fall not under any of our own preſcrip- 
tions. Queſtions of that ſort may ſome- - 
times be nice and doubtful. By the Eng- 
liſh act of limitations *, All actions of 
account and upon the caſe, all actions 
** of debt grounded upon any lending or 
* contract without ſpeciality, all actions 
of debt for arrearages of rent, &c. ſhall 


e be ſued within ſix years after the cauſe 
of action.“ The purpoſe of this ſtatute 
is to guard againſt a ſecond demand for 


payment of temporary debts, ſuch as ge- 
nerally are paid regularly: and to make 
that purpoſe effectual, action is denied up- 


on ſuch debts after ſix years. As ſtatutes 
have no coercive authority extra territorium, 
this ſtatute can have no effect with us, but 
to infer a prefumption of payment from 


the ſix years delay of bringing an action. 


And accordingly, when a proceſs is brought 


in Scotland for payment of an Engliſh 


debt after the Engliſh preſcription has ta- 
ken place, it cannot be 3 here, chat 


21. James I. cap. 16. 3. 
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the action is cut off by the ſtatute of li- 
mitations : but it can be pleaded here, and 
will be ſuſtained, that the debt is preſumed 
to have been paid. Conſidering that the 
ſtatute. can have no authority here except 
to infer a preſumption of payment, it fol- 
lows, that the plaintiff muſt be permitted 
to defeat the preſumprion by poſitive evi= 
dence, ' or to overbalance it by contrary 
preſumptions, or to ſhow from the circum- 
ſtances of his caſe that payment cannot be 
preſumed. As to poſitive evidence, the 
purſuer has acceſs to the oath of the de- 
fendant; and an acknowledgement that 
the debt is ſtill exiſting defeats the pre- 
ſumption of payment . The preſumptive 
payment may alſo be counterbalanced. by 
contrary preſumptions. A caſe of this na- 
ture is reported by Gilmour T: © A bond 
* preſcribed by the law of England while 
e the parties reſided there, was afterwards 
«< made the foundation of a proceſs in 
“Scotland. The court refuſed to ſuſtain 
the Engliſh preſcription, becauſe the 


8 February 9. 1738, Rutherford contra Sir James 
Kg 


4 November 1 Garden contra Ramſay, p 
Y 2 | bond 
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* bond was drawn in the Scotch form be- 


* -twixt. Scotchmen, and bore a clauſe of 


* regiſtration for execution in Scotland.” 
The circumſtances of this caſe ſhow; that 
the creditor's view was to receive payment 
in Scotland, or to raiſe his action there; 
and as a bond bearing a clauſe of regi- 
ſtration preſcribes, not in Scotland till forty 
years elapſe, the court juſtly thought, that 
to preſerve the claim alive the creditor 


— had no occaſion to guard againſt any pre- 


ſcription but that of Scotland. To pro- 
ceed, there are circumſtances where the 
ſtatute of limitations cannot infer any pre- 
ſumption of payment. What if the debt- 
or within the ſix years did retire beyond 
ſea? The forbearance in that caſe to bring 
an action againſt a man who cannot eaſily 
be reached, and whoſe reſidence perhaps 
is not known, cannot infer the ſlighteſt 
preſumption againſt the creditor. The ſta- 
tute however, which makes no exception, 
muſt in England have been obeyed, till the 
defect was ſupplied by another ſtatute. 
But the court of ſeſſion is not ſo fettered: 
a preſumption of payment will not be ſuſ- 


tained when the circumſtances of the caſe 
ait! it not. | 


| The 
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The foregoing defect of the ſtatute of li- 
mitations is ſupplied by the Engliſh ſtatute 
4to Anne, cap. 16. declaring, * That where 

the perſon againſt whom a claim lies is 
Ba 4 ſeas, the ſtatute of limitation ſhall 

not run againſt the creditor.” This ſta- 
tute is alſo defective, becauſe it includes 
not Scotland; for a preſumption of pay- 
ment cannot juſtly be urged againſt an 
Engliſh creditor, who forbears to ſue while 
his debtor is out of England though not 
beyond ſea. Action however muſt be de- 
nied in England by force of the ſtatute, 
though the debtor has been all along in 
Scotland. But this is no rule to us: we 
are at liberty to judge of the weight of 
the preſumption from circumſtances; and 
accordingly the court of ſeſſion ſuſtained 
action after the ſix years againſt a man 
who reſided moſt of the time in Scotland “. 

Though the act of limitations of James I. 
makes no proviſion for the caſe where the 
debtor happens to be in a different coun- 
try, it is more circumſpect as to rhe cre- 
ditor's reſidence. For in the 7th ſection 


« — 


* March 4. 1755, Truſtees for the nga of Renton 
contra Baillie. 


it 
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it. is provided, That the preſcription 
* ſhall not run againſt the creditor while 
he is beyond ſeas: and juſtly, becauſe 
in that ſituation his n g to bring an 

action infers not againſt him any preſump- 
tion of payment. The caſe is parallel 
where the creditor happens to reſide in 
Scotland, and therefore his reſidence there 
muſt alſo bar a preſumption of raymenr. 
Hence it appears, that the deeiſion, Ju- 
ly 1717, Rae contra Wright, is erroneous. 
33 Rae a Scotch pedlar having died in 
England, his brother Riehard intermeddled 
with his effects there at ſhort-hand with- 
out any warrant. Richard, during the 
running of the fix years, returned to Dum- 
fries, and died there. After the ſix years 
were elapſed, a proceſs was brought againſt 
his executor by William Rae, a third bro- 
ther, to account to him for the half of the 
effects thus irregularly intermeddled with. 

The court ſuſtained the defence, That the 


action was cut off by the Engliſh ſtatute 


of limitations. This was unjuſt. While i 
Richard remained in England, the circum- 
ſtance that William, living in Scotland, 
forbore to raiſe a ſuit in England, afford- 
ed not the ſlighteſt ſuſpicion that he had 


5 received , 
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received payment from Richard. And ſup- 


poſe he had lived in England, payment 
could not be preſumed againſt him, when 
his debtor left England before the lapſe of 
the ſix years. . 

Buy eſtabliſhed ase in England, action 
4s not ſuſtained upon a double bond after 
twenty years. The intereſt at the rate of 


5 per cent. equals the principal in twenty 


ears, which therefore exhauſts the whole 


ta the bond, and makes the 
| toe 1n equity as well as at 


common 8 After this period the ſum 


muſt remain barren, becauſe intereſt is 
not ſtipulated in the bond: and in that 
view, it is juſtly inferred from the delay 
of demanding payment after the twenty 
years, that payment muſt already have 


been made. This in effect is an Engliſh 


preſcription, inferring from long delay a 
preſumption of payment. It follows there- 
fore, if the parties have lived all along in 


England, that the preſumptive payment 


from preſcription ought to be ſuſtained 


— 


here. 
In the Engliſh barkrape-Akens, I zth 


Eliſabeth, cap. 7. H 2. it is enacted, © That 
1 * me commiſſioners ſhall have power to 


ww REDS 
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“ ſell all the goods of the bankrupt, real 
“ and perſonal, which he had before his 
* bankruptcy, and to divide the produce 
« among the creditors in proportion to the 
« extent of their debts; and 9 12. it is 
declared, That this act ſhall not extend | 
„ to land aliened bona fide before the bank= 
e ruptcy. Hence it appears to be the in- 
tention and effect of the ſtatute, to bar 
all deeds by the bankrupt, and all execu- 
tion by the creditors, after Mga 


cordingly invent a cauſe to * theſe 
ſtatutory effects. They hold, that the ef- 
ſow are veſted in the cominiffioners retro 
from the firſt act of bankruptcy: Cre- 

$6 [ers upon whatſoever ſecurity they be, 
© come in all equal, unleſs ſach as have 

7 Se actual execution before the 


— err Pc tp or had taken pledges for 


their juſt debts; and the reaſon is, be- 
* cauſe, from the act of bankruptcy, all 
« the bankrupt's eſtate is veſted in the 
«© commiſſioners * :” which is to ſuppoſe | 
the effects of the bankrupt veſted i in com- 
miſſioners before they have an exiſtence; 


Ne abridgement of the law, vol. 1, p. 258. 


So We „ a. 
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a ſtrange bias in ſome writers, that they 
will have recourſe to abſurd fictions for 
explaining what is obviouſly reducible to 
rational principles! The ſtatute has a 
more ſolid foundation than a fiction: it 1 
founded on equity, as is demonſtrated a- 
bove *. But to confine our obſervations 
upon the ſtatute to what more peculiarly 
concerns this country, I muſt obſerve, that 
the great circulation of trade through the 
two kingdoms ſince the union, makes it 
frequently neceſſary for the court of ſeſ- 
ſion to take the Engliſh bankrupt-ſtatutes 
under conſideration; and it has puzzled 
the court mightily, what effect ſhould be 
given to them here. That a foreign ſta- 
tute cannot have any coercive authority | 
extra territorium, is clear : but at firſt view 
it is not ſo clear, that the ſtatutory-tranſ- 
ference of property above mentioned, from 
the bankrupt to the commithoners, may 
not comprehend effects real or perſonal in 
Scotland, or in any other foreign country; 
for why may not a legal conveyance be e- 
quivalent to a voluntary conveyance by 
the proprietor? 1 have had occaſion to 


o See above, p. 199; 
Vol. II. 


* 


„ obſerve 


„ Foxklex MATTERS. B. UI. 5 


obſerve above.* that law cannot force the 
will, nor mos any man to make a con- 
veyance. In place of a voluntary convey- 
ance, when juſtice requires it to be grant- 
ed, all that a court can do, or the legiſla- 
ture can do, is to be themſelves the diſpo- 
ners; and it is evident that their deed of 
conveyance cannot reach any ſubject real 
or perſonal but what 1 is within their terri- 
tory. This makes a ſolid difference be- 
tween a voluntary and a legal conveyance. 
The former has no relation to a place: a 
deed of alienation, whether of land or of 
moveables, is good where-ever granted; 
an Engliſhman, for example, has in China 
the ſame. power to alien his land in Eng- 
| land, that he had before he left his native 
Country; and the power he has to diſpoſe 
of his moveables will reach them in the 
moſt diſtant corner of the earth. The lat- 
ter, on the contrary, has the ſtricteſt rela- 
tion to place; the power of a court, and 
even of the legiſlature, being merely terri- 
torial, reacheth not lands nor moveables 
extra territorium. We may then with cer? 
Tainty conclude, that the ſtatutgry tranſy 


* Sed. 44 of the preſent chapter, = 
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ference of property from the bankrupt to 
the commiſſioners, cannot carry any effects 
in Scotland: theſe are ſubjected to our 

own laws and our own judges; and can- 
not be convey d from one perſon to ano- 
ther by the authority of any foreign court, 
or of any foreign ſtatute. The Engliſh 
bankrupt· ſtatutes however are not diſre- 
garded by us. One effect may and ought 
to be given them according to the rules of 
juſtice: it is the duty of the debtor to ſell 
his effects for ſatisfying his creditors if he 
cannot otherwiſe procure money; and e 
is in particular, the duty of an Engliſh 
bankrupt, to convey all his effects to the 

commiſſioners named by the chancellor, 
or to the aſſignees named by the creditors, 
in order to be ſold for payment of his 
debts. The Engliſh ſtatute, by conveying 

to the commiſſioners all the Engliſh funds, 

does for the bankrupt What he himſelf 
| ought to do: but as the Engliſh. ſtatute 
has no authority over funds belonging to 

the bankrupt in Scotland, it becomes ne- 
ceſſary for the commiſſioners or aſſignees 
to appl * to the court of ſeſſion, ſpecify- 
dee the debror's bankruptcy, and his 
« failure to malls a conveyance; and there- 
© 1 e 
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* fore praying that the court will adjudge 
to the plaintiffs the debtor's effects in 
* Scotland ; or rather that they will order 

* the ſame to be ſold; and the price to be 
paid to the plaintiffs,” For that pur- 
poſe,” the proper ation, in my apprehen- 
ſion, is a procefs of ſale of the debtor's 


EE moveables as well as of his land. Debts 


due here to the bankrupt may alſo be ſold; 
but as againſt ſolvent debtors a proceſs for 
payment is better management, it appears 
that, in the caſe of bankruptcy, chis pro- 
ceſs is competent to the aſhignees' without 
neceſſity of an arreſtment &. The aſſignees 
being truſtees for behoof of the whole cre- 
ditors, have a juſt claim to the bankrupt's 
whole effects, to be converted into money 
for payment of the creditors ; and in the 
forms of the law of Scotland core appears 
nothing to bar the aſſignees from bring- 
ing a direct action for payment againſt the 
6 bangt s debtors here, as he himſelf 
could have done before his bankruptcy. 
In thus appointing the bankrupt's debtors 
to make payment to the aſſignees, the 
court of Teſſion- exerts no g . _— wh 


® See above p 1 7 * 
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is the foundation of all legal execution, 
namely, the making that conveyance for 
the bankrupt which he himſelf ought to 
have made. By this expeditious method, 
juſtice is ſatisfied, and no perſon is hurt. | 
| Whether the price of the bankrupt's 
| mai funds, and the ſum ariſing from 
the debts due to him, ought to be diſtri- 
buted here among his creditors, or be re: 
mitted to England for that purpoſe, is 4 
matter purely of expediency. The rule 
of diſtribution ſeems to be the ſame in 
both countries; and the creditors 5 —— 5 
fore have no intereſt in the queſtion, but 
what ariſes from receiving g payment in one 
place rather than in another. But if the 
bankrupt's land in Scotland have been at- 
tached by execution, which is almoſt; al- 
ways the caſe, the price of it upon a ſale 
mult. be diſtributed here; for the purch ha- 
ſer is not bound to pay the price till the 
real debts be convey'd to him, and the real 
creditors are not bound to Wan till they 
get paymen . 1 | 
In the laſt place come 8 decrees; j 
which. are of two kinds, one ſuſtaining 
the claim, and one diſmiſſing it. A fo- 
reign decree ſuſtaining the claim, is not 
| - one 
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one of thoſe univerſal titles which ought 
to be made effectual every where. It is a 
N that depends on the authority of the 
court whence it iſſued, and therefore has 
no coercive authority extra territorium. 
And yet as it would be hard to oblige the 
perſon who claims on a decree, to bring a 
new action againſt his pacty 1 in every coun- 
try to which he may retire; therefore 
common utility, as well as end to a ſi- 
ſter- court, have eſtabliſhed a rule among 
all civilized nations, That a foreign decree 
ſhall be put in execution, unleſs ſome good 
exception be oppoſed to it in Jaw or in e- 
quity: Which is making no wider ſtep in 
favour of the decree, than to preſume it 
juſt till the contrary be proved. But this 
includes not a decree decerning for a pe- 
nalty; becauſe no court reckons itſelf 
bound to puniſn, or to concur in puniſh- 
ing, any delice. committed extra territo. 
rium. ntfs £0 £563 6 

a fordign: denies ele by diſmiſling 
the claim affords an exceptio rei judicate a- 
gainſt it, enjoys a more extenſive privilege. 
We not only preſume it to be juſt, but 
will not admit any evidence of its being 
un juſt. The * follow. A decreet- 

arbitral 
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arbitral is final by mutual conſent. A 
judgement- condemnator ought not to be 
final againſt the defendant, becauſe he 
gave no conſent. But a decreet - abſolvitor 
ought to be final againſt the plaintiff, be- 
cauſe the judge was choſen by himſelf; 
with reſpect to him at leaſt, it is equiva- 
lent, to a decreet - arbitral. Public utility 
affords another argument extremely co- 
gent. There is nothing more hurtful to 
ſociety chan that law- ſuits be perpetual. 
In every law-ſuit there ought to be a ne 
plus ultra, ſome ſtep that ought to be ulti- 
mate; and a decree diſmiſſing a claim is 
in its nature ultimate. Add a conſidera- 
tion that regards the nature and conſtitu- 
tion of a court of juſtice. A decree diſ- 
miſſing a claim, may, it is true, be un- 
juſt, as well as a decree ſuſtaining it. But 
| they differ widely in one capital point: 
in declining to give redreſs againſt a de- 
cree diſmiſſing a claim, the court is not 
guilty of authoriſing injuſtice, even ſup - 
poſing, the decree to be unjuſt : the ut- 
moſt that can be ſaid is, that the court for- 
bears to interpoſe in behalf of juſtice; 
but ſuch forbearance, inſtead of being 
faulty, 18 highly meritorious: in every caſe 


PR ö 2 


where private juſtice claſhes with bebe 
utility *. The caſe is very different with 
reſpect to a decree of the other kind ; for 
to award execution upon a foreig ee hes 
without adm. tting any objection againſt 
it, would be, for ought the court can 
know, to ſupport and Promote injuſtice. 
A court, as well as an indi , may in 
certain circumſtances have reaſon to for- 
bear acting, or executing their office: but 
the doing injuſtice, or the ſupporting it, 
cannot be juſtified in any circumſtances +. 


| with reſpect to a ag decree ſuſtaining 

a claim, I give a remarkable- caſe. By 
Kits 127 Anne, cab. 18. made perpetual 
A0 Geo. I. cap. 145 it is enacted, That 
the collector of the cuſtoms, or any o- 
„ther perſon who ſhall be employed in 
s preſerving any veſſel in diſtreſs, ſhall, 
% within thirty days after the ſervice pers 
formed, be paid a reaſonable reward for 
e the ſame; and in default thereof, that 
OY en ſhip or goods ſo ſaved ſhall remain 

in the cuſtody of the collector, till ſuch 
N time as in N n bow, 367 he 2 N 


5 is « ſhalt 
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6 ſhall be reaſonably gratified for their aſ- 
©. faſtance and trouble, or good ſecurity gi- 
ven for that purpoſe,” This is where the 
merchant claims his ſhip or cargo. But 
in caſe no perſon appear to claim, there is 
the following proviſo: ** That goods which 
are in their nature periſhable, ſhall be 
<« forthwith ſold by the collector; and that, 
« after deducting all charges, the reſidue 
* of the price with a fair and juſt account 
e of the whole, ſhall be tranſmitted to the 
e exchequer; there to remain for the be- 
< nefit of the rightful owner; and that 
„the ſame ſhall be delivered to him ſo 
“ ſoon as he appears, and makes a claim.” 
Brunton and Chalmers, owners of a veſſel 
called The Serpent's prize, loaded the ſame 
with 100 quarters of wheat for Zealand. 
In her voyage ſhe was ſtranded at a place 
called Redſcar, near the town of Stock- 
town. Chalmers having got notice of the 
accident, repaired immediately to Redſcar; | 
and found his wheat in the hands of John 
Wilſon collector of the cuſtoms at Stock- 
town; part of it laid up in lofts, and part 
in che open field; the whole greatly da- 
maged by E wuler Finding it neceſſa- 
ry to diſpoſe of the wheat inſtantly, he 
Vol. II. 1 applied 
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applied to the collector for liberty to ſell ; 
offering to put the price in his hand as * 
curity for the ſalvage. This being obſti- 
nately refuſed, he took a proteſt againſt 
the collector, and brought againſt him an 
action of treſpaſs upon the caſe before the 
| King's bench. And the defendant having 
put himſelf upon his country, the cauſe 
came to a trial at Newcaſtle ; where a ſpe- 
cial verdict was returned, in ſubſtance 
finding, That all reaſonable care was ta- 
ken of the wheat by the collector and 
_ © others, by his order; That on the 3d of 
October then next following, James 
EL 1 applied to the collector, deſi- 
ring that the wheat, being much dama- 
« ged, might be forthwith ſold; and that 
* the money produced by ſuch ſale might 
“be left in the hand of the collector to 
* anſwer all charges; but did nor then 
« offer.to pay to the collector any money 


( for ſalvage; neither did the collector 


e then make any demand on that account, 
he not knowing at that time what che 
„ ſalvage amounted to; but then refuſed 
eto deliver the ſaid wheat, or permit the 
„ ſame to be ſold, he having an order 
* from the commiſſioners of his Majeſty 8. 


« cuſtoms 
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* cuſtoms for that purpoſe.” And the 
verdict concludes thus: But whether, 
upon the whole matter aforeſaid by the 
* ſaid jurors in form aforeſaid found, the 
55 within- named John Wilſon be | guilty. of 
the premiſſes within written or not, the 
<.faid jurors are altogether ignorant, and 
pray advice from the court thereupon.” 
The judge at that circuit having referred 
the cauſe to the court of King's- bench at 
Weſtminſter, judgement was at laſt there 
given on the 18th July 1751, after ſeveral 
continuations, Finding, That the ſaid 
* John Wilſon is not guilty of the pre- 
« miſſes; that the ſaid Brunton and Chal- 
mers ſhall take nothing by their ſaid 
„ bill; but that they be in mercy, &c. 
« for their falſe claim; and that the ſaid 
* John Wilſon go thereof without day, 
© Nc. And it is further conſidered, That 
„ the ſaid John recover againſt the ſaid 
<* Brunton and Chalmers fixty pounds, for 
“ his coſts and charges laid out by him 
* abour his defence on this behalf; and 
** that the ſaid John havs 1 
* of, &. 
1 Fins ſum. of "A 60 3 to che 
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againſt Brunton and Chalmers, before the 
court of ſeſſion; and in ſupport of his 
_ claim ſet forth, That it is founded on the 
preſumption, Quod res judicata pro veritate 
habetur.. The defendants inſiſted, That 
this preſumption muſt yield to direct evi- 

dence of injuſtice, which would clearly ap- 
pear upon comparing the decree with the 
ſtatute. And the following circumſtances 
were urged.” - Firſt, That though the wheat 
was in a periſhing condition, the colleQor 
_ refuſed to permit the ſame to be ſold, even 
contrary to his own intereſt, as the price 
to him was a better ſecurity for the ſalvage 
than the damaged wheat. Secondly, When 
the application for ſale was made, the col- 
lector was not ready to make his claim for 
ſalvage, not knowing at that time the a- 
mount thereof; in which circumſtances 
to forbid the ſale, was not only rigorous, 
but unjuſt ; it was, to abandon the wheat 
to deſtruction, without permitting the de- 
fendants to interpoſe. Even the offer of 
ready money to pay the ſalvage would not 
have availed them, ſeeing the collector was 
not in a condition to make any demand. 
This caſe being reported by the Lord Or- 
nn it md at adviſing, that the 


8 | | Harte 
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ſtatute provides nothing about ſelling pe- 
riſhable goods, except in the caſe that the 
merchant does not appear to claim the 
wrecked goods. Therefore the preſent caſe 
is not provided for by the ſtatute. It is a 
caſus omiſſus, which in equity muſt be ſup- 

plied agreeably to the intendment and p pur- 
poſe of the ſtatute. Viewing the matter 
in this light, it appeared, in the firſt place, 
that the defendants, being proprietors of 
the wheat, were intitledd to diſpoſe of it, 
provided the collector ſuffered no prejudice 
as to his claim of falvage, which he cer- 
tainly did not if the price were put in 
his hand. Nay his ſecurity would be im- 
proved by the ſale, which would afford 
him current coin” inſtead of periſhing 
wheat. It was conſidered, in the ſecond 
place, that this is agreeable to the intend- 
ment of the ſtatute; for if the cuſtom- 
houſe- officer muft diſpoſe of periſhable 
goods where there is none to claim, much 
more where the owner appears, and inſiſts 
for a ſale. Thirdly, The ſtatute, intitling 
the officer to retain the goods for ſecurity 
of the ſalvage, undoubtedly ſuppoſes: that 
the officer can inſtruct his claim, in order 
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chat the merchant may have inſtant poſ- 
ſeſſion of the goods, upon paying the ſal- 
vage. In this view the conduct of the col- 


Ilector was altogether unjuſtifiable : the 


ſtatute gives no authority for retaining the 
goods as a ſecurity for the ſalvage, unleſs 
as a fuccedancum when ſatisfaction is not 
offered in money ; and as the collector 
here was not ready to receive ſatisfaction, 
it was a treſpaſs to retain the goods in a 
periſhing condition. With regard to this 
matter in general, one obſervation had 
great weight, That it never could be the 
intention of the legiſlature, to force mer- 
chants firſt to pay ſalvage, and thereafter 
to undergo the riſk of periſhable and dam- 
nified goods, the price of which poſſibly 
might not amount to the ſalvage. The 
collector therefore could not in common 
juſtice demand more than the value of the 
goods for his ſalvage; and @ fortiori could 
not demand any ſecurity beyond that va- 
lue. The court accordingly unanimouſly 
refuſed to interpoſe their authority for exe» 
- cution upon this judgement *, 8 


= * January 6. 1756, John Wilſon De of the cu- | 

ſtoms at Stocktawn. contra Robert Brunton: and James 

Chalmers merchants in Edinburgh. 1 
| The 
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The judgement of the King s- bench may 
poſſibly be juſtified as pronounced by a 
court of common law, which, in inter- 
preting ſtatutes, muſt adhere to the letter, 
without regarding the intention of the le- 
giſlature. If ſo, the proprietors of the 
| wheat ought to have applied to the chan- 
cery, or have removed their cauſe there by 
a Certiorari. If courts of common law in 
England be ſo confined, their conſtitution 
is extremely imperfect. But ſuppoſing the 
court of King's-bench to have acted proper- 
ly according to its conſtitution, it was not- 
withſtanding right in the court of ſeſſion, 
to refuſe execution upon a foreign decree 
that is materially unjuſt, or contrary to e- 
quity. | 
An appeal entered by Collector Wilſon 
was heard ex parte, and the decree of the 
court of ſeſſion reverſed ; by which the 
L. 60 of coſts decerned in the court of 
King's- bench was made effectual againſt 
Chalmers and Brunton. The decree, if I 
have: been rightly informed, was reverſed 
for the following reaſon; that in England 
the decree of a foreign ſupreme court has 
ſuch credence, that judgement is imme 
ä diately given, without entering into the 


merits, 
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merits, provided the matter have been li- 
| tigated ; that in all countries the decrees 
of the court of admiralty are, for the fake 
of commerce, intitled to immediate exe- 
cution; and that the ſame credence ought 
to have been given by the court of ſeſſion 
to the judgement of the King's-bench. 
It would ſeem then, that in England greater 
authority is given to foreign decrees than 
in any other civilized country; and. in- 
deed greater than can be juſtified from the 
nature and conſtitution of any court. A 
foreign decree has no legal authority i in 
England; and for the courts of Weſtmin- 
ſter blindly to authoriſe execution upon a 
foreign decree without admitting any ob- 
jection againſt it, is a practice that cannot 
be approved, becauſe it muſt frequently 
lead them to authoriſe injuſtice. But ad- 
mitting the practice of England, it ought 
to have been conſidered, that the practice 
of England is no authority in Scotland. 
In reviewing the decrees of the court of 
ſeſſion, the law of Scotland is the rule. 
And if the decree in queſtion was agree- 
able to the law of Scotland, it ought to 
have been affirmed; eſpecially as the law 
of Scotland with reſpect to foreign decrees, 
2 | | —— *. 
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is not only in itſelf rational, but agreeable 
to the laws of all other, civihzed nations, 
England excepted. The Houſe of Lords, 
we may reſt aſſured, could not intend to 
try the merits of a Scotch decree by the 
law or practice of England, But as the 
appeal was heard ex parte, the reverſal has 


certainly been founded upon che erroneous: 


ſuppoſition, That, with reſpe& to foreign 
.. decrees, the practice of Scotland is the ſame 
with that of England. | | 

With reſpect to- a judicial conveyance, 
or legal execution, the nature of it is ſuf- 
ficiently explained in a former part of this 
chapter, that it can carry no effects but 


what are ſubjected to the authority of the 


court from which execution iſſues. In 


our ꝓoinding, for example, the goods of 
the debtor are cogveyed to his cre- 


ditor, not by the will of the debtor, but 
by the will of the ſheriff; and his will 


can operate no farther than to convey ef- 


fects within his territory. In England, 
debts, like other moveables, are a 
by the legal execution of PFieri | facias, ſimi- 
lar to our poinding. But a Fieri facias 
can carry no debts but what are due by 


perſons within the territory of the court 
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from which the execution iſſues, It is not 
a title to force payment from a debtor in 
Scotland: the court muſt be applied to 
within whoſe territory he reſides; and that 
court will authoriſe the execution that is 
cuſtomary in Scotland, namely, an arreſt- 
ment and decree of forthcoming. The 
ſame holds as to other moveables. And 
the titles neceſſary to a foreigner for at- 
taching moveables or debts in Scotland, 
are ſer forth in the third and fourth ſec- 
tions of the preſent chapter. 


„ INDER _ 
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Bſolute warrandice. See Warrandice. 
Acceptance defined, iſt, 195. 

Acceſſory. Acteſſorium ſequitur principale, 1ſt, 240. 
241. 242. 

Actions or cauſes of an extraordinary nature were 
originally eee to the King and — 
1. „ 

Action on a foreign covenant, id, 320. 

Action denied unleſs the purſuer can ſhow an inte- 
reſt, 1ſt, 56. 2d, 61. 

Action upon the caſe, 1ſt, 147. 

Action, penal, in what time it preſcribes, 1ſt, 267. 

Action of mails and duties, 2d, 172. 

Actio negotiorum geſtorum, its equitable foundation; 
1ſt, 10. 179. Inferior courts e to this 
action, iſt, 33. 6 | 

Adtio in fattum, iſt, 147. x 

Actio de in rem verſo, 1ſt, 148. 2d, 144. 

Actio redhibitoria, 1ſt, 270. EE 

Actio quanti minoris, 1ſt; 271. 

Ads contra bonds mores, 2d, 81. 

Acts contra utilitatem publicam, 2d, 89. 

Acts repreſſed becauſe of their bad ble, 2d, 
82. 

Adts of parliaelit cptaincd.” That concerning 
conditions in bonds of bor rowed money, iſt, 74. 
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Acts enacting an irritancy ob non ſolutum eam, 
iſt, 363. 
— Concerning cautioners, 1ſt, 365. | 
— for making effectual the debts of heirs who die 
in apparency, iſt, 365. 4 
— Regulations 1095» concerning decreets-arbitral, 
1ſt, 365. 
L authoriſing an apparent heir to ſell the els of | 
his predeceflor, 1ſt, 370. 
— concerning the. creditors of the predeceſſor, 4ſt 
371. | 
— for preventing. the frauds of heirs-apparent, 1ſt, 
51. 
— concerning gaming, 1ſt, 366. N | 
45 concerning executions of a ſummons, iſt, its, 
— concerning the triennial preſcription, Iſt, 390. 
9 concerning expences of proceſs, ad, 157. 
— concerning bankruptcy, 2d, 212. 222. 
— ranking appriſers pari paſſu, 2d, 228. 
' — about falvage, 2d, 368... 
Acts of ſederunt explained. 1 ene 
_ clauſes, iſt, 74. 
— concerning the creditors of a defunct doing dili- 
* gence within fix months, 2d, 230. 
— ranking arreſters pari paſſu i in the caſe of denk- 
ruptcy, 2d, 231. | 
— Power of the court of feſfion'r to make afts of & 
derunt, 2d, 217. 
Adjudication, during the legal, is a 8 e | 
rium, iſt, 376. 2d, 29. 172. Its nature and ef. 
fect after expiry of the legal, iſt, 375. Adjudi- 
cation of a moveable debt, 2d, 5. Adjudication 
in implement, 2d, 12. Adjudication declaratory, 
2d, 12. What effect has pluris petitio upon an 
J Shudication, 24. 26. It renders the ſubject liti- 
| gious, 
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Bious, 2d, 18 5. Forms diſpenfed with in order 
to give an adjudication the benefit of the act 1661 
ranking appriſings pari paſſu, 2d, 233. 
Adultery. Does it deprive a wife of her legal on 
- viſions, 2d, 51. 
Amulatio vicini, 1ſt, 56. 136. 


Alien, incapable to inherit land in Scotland, zd, 


II. 
Alii per alium non acquiritur obligatia, 2d, 62. 
Alii per alium non acquiritur exceptio, 2d, 77. 
Ambiguity in the words of a deed or covenant, 1ſt; 
205. In the words of a ſtatute, iſt, * 
Appriſing. See Adjudication. 
Approbate and reprobate, iſt, 317. 
Arbiter. Arbiters named wie 1 Jointh, 
2d, 288. | 
Arbitrium boni viri, 1ſt, 20). * 
Arreſtee, 2d, 173. 
Arreſtment, what remedy where the debtor is dead, 
and no perſon in whoſe hands to arreſt, 2d, 5. 
What claims are preferred before an arreſtment, 
2d, 17. Different kinds of arreſtment, 2d, 172. 
Arreſtments of debts or moveables, its nature and 
effect, 2d, 173. Arreſtment bars not poinding, 
ad, 176. Arreſtment makes a nexus realis : this 
propoſition explained, 2d, 156. Competition be- 
tween an arreſter and an aſſignee, 2d, 182. Inti- 
mation of an arreſtment, 2d, 183. How far ar- 
reſtment makes the ſubject litigious, 2d, 184. 


Ranking of arreſt ments in the caſe of bankruptcy; ; 


2d, 231. Arreſtment Juriſdiftionis Fundandæ gra- 


tia, 2d, 10. Arreſtment of a delinquent, 35 


304. 


Affignment, what right it confers without intima- 5 
tion, ny 57. The cautioner paying the debt is 
intitled 
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intitled to an aſſignment, iſt, 114. Secondary 
creditor intitled to an aſſignment from the catho- 
lic creditor, 1ſt, 121. An affignment of a debt 
- - implies a conveyance of what execution is done 
upon it, 1ſt, 240. Effect of an aſſignment inti- 
mated, iſt, 403. Afigament originally, but. a 
procuratory in rem ſuam, now a cefſio in jure, 
_ 1ſt, 405: Aſſignment by a foreign creditor, : 2d, 


| 346. Cedent's oath not 22 55 againſt the ne 
. 4 351. 1.538 5 


as : 
B N ; 
* 


Bankrupt. An inſolvent perſon purchaſing goods 

without having à proſpect of making payment, 
ad, 17. Powers of a court of equity with rela- 
tion to bankrupts, 2d, 195; Curator bonis, in the 
caſe of bankruptcy, 2d, 208. Diſpoſition omnium 
bonorum by a bankrupt, to truſtees for his credi - 
tors, 2d, 262. Statutes of bankruptcy in Eng- 
land, what effect they have here, 2d, 359. A re- 
duction upon the head of bankruptcy, whether 
good againſt purchaſers, 2d, 258. Bankrupt- 
ſtatute 1772, 2d, 264. 9 


155 Barbarius Philippus, 2d, 11 3. 


Bargain, of hazard with a young heir, 8 45 In- 
cquality not regarded inter majores, ſcientes, et 
prudentes, 1ſt, 103. But redrefſed' where made 
with one weak or facile, iſt, 103. | 
Baſtard, has not the privilege of s a teltament, | 
2d, 335. FS . 
3 competentie, 2d, 2 26 „ 
Benevolence as a virtue diſtinguiſhed from benevo- 
lence as a duty, 1ſt, 109. In the progreſs of ſo⸗ 
ciety benevolence becomes a duty in many caſes 
| formerly 
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formerly diſregarded, iſt, 9. Duty of benevo- 

lence, how limited, 1ſt, 109. Duty of benevo- 

lence to children, 1ſt, 109. Connections that 

| make benevolence a duty when not prejudicial to 

our intereſt, 1ſt, 114. Connections that make 

benevolence a duty even _ our intereſt, iſt, 
38" 4 | | 

Bona fide purchaſer, 2d, 41. 5 

Bona fide poſſeſſor rei alienæ, has a claim for melio- 
rations, iſt, 145. 2d, 152. Is not accountable 
for the rents levied and conſumed by him, 2d, 
111. 137; unleſs he be locupletior, zd, 144. 
Will rents levied by the bona fide poſſeſſor impute 
in payment of a debt due to him, 2d, 147. 

Bona fides, How far bona fide tranſactions with a 
putative proprietor are ſupported in equity, 2d, 
109. Hoy far the acts of a putative judge or ma- 
giſtrate are ſupported in equity, 2d, 113. 

Bona fides contractus, iſt, 337. 

Bona fide payment, 2d, 108. 

Bond ſecluding executors, by what legal execution it 
is attachable, 2d, 3. Bond of proviſion, cannot 
be claimed if the child die before the term of pay- 
ment, 2d, 164. Rigorous and oppreſſive condi- 
tions in a bond of borrowed money, 1ſt, 70. 

Bonos mores. Acts contra bonos mores repreſſed by e- 
quity, iſt, 17. 24, $1, | 

Bock. Excluſive privilege of printing books given 
to their authors and their affigns, 1ſt, 3 52. | | 

Bribery in elections, 2d, 50. | : | g 

Brieve, iſt, 146. 

Burden. A ſum with which a diſpoſition * land is 
burdened, by what legal execution it is Looms bs | 
7, * | 
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Children. Duty of parents to childs FO 


Catholic creditor, his duty with reſpect to the ſe- 
| condary creditors, 1ſt, 122. Catholic creditor 
purchaſing one of the ſecondary debts, 1ſt,” 126. 
| Cautioner, making payment, is intitled to have an 
. aſſignment from the * „ Iſt, 114. In what 
0 terms ought this aſſignment to be granted, 1ſt, 
119. Mutual relief between co-cautioners, iſt, 
117. How far is a cautioner bound to communi- 

cate eaſes, iſt, 162. | 


Ceſs, is debitum fruftuum, iſt, 1 30. 
Ceſſio bonorum, 2d, 26. 
Chance diſguſtful, iſt, 144. 


Charity, why it is not 5 by law, 1K, 2 3: 
how far ex- 


_ tended, iſt, 109. 


Citation, at the market-croſs of Edinburgh, pier 


and ſhore of Leith, 2d, 9. Citation at the head 
borough, when the debtor cannot be found, 2 
11. | 

College of juſtice," its members Ned to pur- 
chaſe law-ſuits, under a penalty, 1ſt, 352. 


Combinations, unlawful, 2d, 89. 


Common law, 1ſt, 1. Common law farther ex- 
tended in Scotland than in England, iſt, 7. 
Whether common law and equity ought to be 
committed to the ſame court, iſt, 27. A court 
of common law cannot decree ſpecific perform- 
ance of a covenant, 1ſt, 320. Limited nature of 
a court of common law, 1ſt, 2. 339. 2d, 9. 
Powers of a court of common law with reſpect tc 
ſtatutes, iſt, 345. 358. Limitation of comme 

"> | | 
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law with reſpect to tovenants, id, 61. Common 


law ſtrictly territorial, 2d, 313. 


Commiſſioners of bankruptcy, 2d, 210. | eee) 


Compenſation, its equitable foundation, iſt, 11. 


Injuſtice of common law with reſpe& to compen- 


ſation, 1ſt, 395. Equitable rules with reſpect to 
_ compenſation, 1ſt, 396. Whether componlezion 
be good againſt an affignee, iſt, 403. 


| Competition between two aſſignees to the ſame debt, 


Iſt, 158. 2d, 347. Between a reduction upon 


the head of fraud and an arreſtment, zd, 17. 


Between a purchaſer by a minute of ſale and an 
adjudger, 2d, 19. Between an arreſter and an 
aſſignee, 2d, 182. Competition among powers 


and faculties. See the chapter, Powers and Fa- 


. culties. N 


| Condiftio.0b injuſtam cauſam, iſt, 81. 
Condicrio indebiti, tt, 39. | 
Condictio cauſa data cauſa non Grab” ſt, 204. "=p 


Condictio ex penitentia, iſt, 201. 
Condition. Conditional bonds and grants, rt; 


7 


230; Conditions diſtinguiſhed into ſuſpenſive and 
reſolutive, ict, a30. rbea ne See Im- 
plied. ; 


"Canadians * wake es A in, Shan 


not. prejudicial to our intereſt, 1ſt, 114. Con- 


nections that make benevolence a duty even a- 
gainſt our intereſt, iſt, 136. Connections that 
intitle a man to have his loſs made up out of my 


gain, iſ, 137. Connections that intitle a man 
who is not a loſer to partake of my gain, iſt, 


168. Connections that intitle one who is a loſer 


to a Tecompenece from one who is not a gainer, 


iſt, 179. What conneAtions 29 81 to be diſinte- 
reſtech 2d, 86. ß 
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'Conſenſual penalty in a bond of read money 
zd, 155. 


Conſequential damage, ict, 10 Who liable for con- 

© ſequential damage, iſt, 99. | 

Conſtable and Mariſchal court, intieuce _— foreign 

matters, 2d, 315. 19 * 

Contracts, bona fide and ri6H i, defined, ſt, 

1 199. See Covenant. . 

aa Difference between CY voluntary and 
legal conveyance, 2d, 361. 

: Correingy ſtatütes, whether they can be extended 

by the court of ſeffion, 2d, 120. 


Correi debendi, iſt, 121, T2 


{ Coſts of fuit, upon what principle founded, 24, 158. 
Court of equity: diſtinguiſhed from a court of com- 
mon law, iſt, 4. Juriſdiction of courts of com- 
mon law, 1ſt, 2. Court of equity, muſt be go- 
verned by general rules, 1ft, 19. 75. 112. 2d, 
132. Whether the ſame court ought to judge 
both of equity and of common law, iſt, 27. 
Powers of a court of equity with reſpect to a deed 
1710. covenant, where writing is an eſſential ſolem- 
nity, iſt, 218. A court of equity cannot over- 
turn law, 1ſt, 219. Powers of a court of equity 
” "with reſpect to ſtatutes, 1ft, 339. Its powers with 
reſpect to matters of utility, 2d, 84. A court of 
equity cannot overturn a ſtatute z but is not bound 
by any argument drawn from a ſtatute, iſt, 378. 
Has power to extend ſtatutes that are preventive. 
of wrong, 2d, 116. Has power to prevent harm 
eren to a fingle perſon, 20, 7721 | | 
Court of chancery, 1ſt, 5. , 
Court of juſticiary, its juriſdiftion, a os; 
Court of law. To make effeQual an unlawful act is 
 Incankiftens with che nature of a court of law, it, 


355. 
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333. 357. 2d, 78. Courts of law were origi- 
nally confined to pecuniary matters, 2d, 55. Pro- 
miſes and covenants were not regarded originally 
In courts of law, 2d, 61. OE of courts 

of law, zd, 312. | 
Court of ſeſſion, is a court of equity as well as of 

common law, 1ſt, 74. Was originally con- 

ſidered as a court ot common law only, 2dz 
216. Various executions, unknown in common 
law, introduced by the court of ſeſſion, 2d, 3. 
Is the proper court for matters ghat are not pecu- 
niary, 2d, 56. Truſt rights appropriated to the 
court of ſefion, zd, 70. Is a court of review 
with reſpect to matters of police, 2d, 96. By 
what power · doth this court name factors for in- 
fants who are deſtitute of tutors; and give autho- 


: rity for ſelling the land-eſtate of a perſon under 


age, 2d, 114. Privilege of this court to make 
acts of ſederunt, 2d, 217. Cannot alter a writ 
of the common law, 2d, 187. Juriſdiction of the 
court of ſeſſion with reſpect to foreign matters, 
ad, 310. Its diflerent juriſdictions, zd, 317. 
Commer. A tenant by courteſy is bound to extin- 
guiſh the current burdens, 1ſt, 132. 

Covenant defined, iſt, 195, Words in a covenant 
how interpreted. See Words. Was not enfor- 
ced by an action in our law, iſt, 3. ad, 61. E- 
. quity with reſpe& to covenants, iſt, 12. Uſe of 
covenants, ift, 194 A covenant implies two 
perſons, 1, 195. Is a mean employed to bring 
about ſome end or event, tft, 197. Where a co- 
venant tends not to bring about the purpoſed end, 
iſt, 299. Equity with reſpect to a deed provi- 
ding for an event that now can never happen, 1ſt, 
: 272. Where there is a failure in Performance, 
3 0 . 1 
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1ſt, 320. Specific performance, iſt, 320. Where 


- the failure is partial only, 1ſt, 329. Indire& 


means employed to evade performance, 1ſt, 337. 


In what covenants is. repentance permitted, at, 


201. A covenant occaſioned by error, rſt, 275. 


' Lefio ultra duphim, i ſt, 28 1. Covenant in favour 
of a chird perſon, 2d, 38, | | 


. * 


tune taking benefit be bnd the intereſt of. the 


money lent, 1, 74. Creditor obtaining payment 


from tlie cautioner muſt aſſign, 1ſt, 114. In what 
terms ought this aſſignment to be granted, iſt, 


115. Mutual duties between ereditors ſecured 


| pon the ſame ſubject, 1ſt; 122. 8ee Catholic 


. 
3 


reditor. Creditors of the predeceſſor preferred 
n thoſe of the heir, iſt, 371. "Creditors 
ought to have the benefit of every privilege eom · 


petent to their debtor, in order to make their 


claims effectual, iſt, 37 1. 2d; 4. Ereditor ought 


to abſtain from attaching by legal execution a 


fubje& that the debtor ſtands bound to make over 


to another, 2d, 17. In England the heir is not 
liable to the perſonal creditors, nor _; executor 


to the real creditors, 2d, 8. 


Crime committed abroad, 2d, 326. A. 
Cajus commodum us debet efſe reer Ft; 289 


323. 


Curators, what if ſome refuſe to accept, or die af. 6 


ter acceptance, 2d, 290. A e oa ws be 1 a cu- 


W 
Curator bonis, in the caſe of dankroptey, 15 2 OY 
Curator bonorum, 1ſt; . 


Curteſy. See Courteiy. 


Damage 
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| Dathage 0 470 a ante e W enclan to 
do miſchief, rſt, 62. Ho far a man is liable for 
damage done by his ſervants and cattle, iſt, 63. 
Damage diſtinguiſhed into direct and nſequen- 
tial, 1ſt, 96. In eſtimating damage arfling from 
a culpable act, power of a court of equity, iſt, 
956. Is there room for pretium affectionis, iſt, 
101. Loco facti impræ ſtabilis Fuecedit damnum et 
intereſſe, rſt, 324. Whether in awarding dama- 
ges from breach of contract there be any differ» 
ence between a court of equity and of common 
law, iſt, 324. What damage is a creditor intitled 
to upon the eſcape of his debtor from priſon, iſt, 
326. Damage againſt a meſſenger who neglects 
to put à caption in exeeution, iſt, 326, Damage 
from failing to obey a ſtatute, iſt, 345. Damage 
from tranſgreſſing a prohibitory ſtatute, iſt, 345. 
Deathbed. Reduction upon that head, in what 
manner attachable by creditors, 2d, 4. In what 
caſes can a reſerved power of faculty be exerciſed 
on deathbed, 2d, 282. | 
Debitur non preſumitur donare, 1ſt, 212. ; 
- Debts, by what law regulated, 2d, 341. 
| Deceit, 1ſt, 86. Deceit diſtinguiſhed from E 
| rit, 88. Examples of deceit, iſt, 8868. 8 
Declarator of expiry of the legal, its nature aud ef 
. g 
Declaratory Adjudication, 2d, i112. 
Decreet-arbirral, how far ſupported in equity againſt 


legal objections, . iſt, 312. Decreet-arbitral ultra \ 
vires, 1ſt, 313. _ Objections —_ decreet · arbi- 
. tral, ift, 365. 


Decreet 
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Decreet of mails and duties, 2d, 192, 

Deed, is of two kinds, 1ſt, 197. A deed is a mean 
employed to bring about ſome end or event, 1, 
197. Imply'd will in a deed, iſt, 238. Where a 

. deed tends not to bring about the purpoſed end, 

iſt, 259, Where an event happens, which, had 
it been foreſeen, would have prevented the deed 

from ing made, iſt, 272. Where the intend- 

ment of che granter is clear, the deed will be ſup- 

ported in equity againſt defects in form, iſt, 253. 

Deed ultra vines, iſt, 309. A deed occaſioned by 
etror, 1ſt, 275. | 

Delivery, Subjects are jr al in Pk the Joad | 

to the living without delivery, 2d, 71. ek 

| Dies cedit etſi non venerit, ad, 169. | 

Dies. incertus conditionem in teſtamento facit, 2d, 169. 

Dies nec cedit nec venit, zd, 169. 

Diſcharge... In a diſcharge of a debt acceſſories. are 

underſtood to be comprehended, iſt, 242. 

Diſpoſition omnium bonorum to truſtees for behoof of 
creditors. . See Bankrupt, | | 

Donatio inter virum et uxorem, 0 106. 

Donatio mortis cauſa, 1ſt, 272. 


| Eaſe. Who are ; bound to communicate eaſes, it, 
158, 166. 

Flectio eſt debitoris, iſt, _ 5 

Elegit, reſembles an adjudication, 2d, 11. 

Entail. A tenant in tail bound to extinguiſh the an- 

nual burdens ariſing during his poſſeſſion, iſty 
130. The rents of an entailed eſtate are the pro- 

perty of the heir in poſſeſfion, no leſs than if it 
were a fee ſimple, 1ſt, 131. Irritaneies in an en- 


il, 
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tail, iſt, 228. Notwithſtandifg ' clauſes irritant 
and reſolutive, the full property is in the tenant 
in tail, 2d, 73. An'entail is of the nature of a fi- 
decommiſſary ſettlement, 2d, 73. Whether an 
_ entail, after being completed by infeftment, can 
be altered or annulled; ad, 73. What right is ac- 
quired to the ſubſtitutes in an entail, 2d, 73. 
—_— Difference between law and equity, ft, 
1. 6, No preciſe boundaries between common 
law and equity, iſt, 7. 2d, 72. Progreſs of e- 
quity, 1ſt, 8.15, Acts contra bonos mores” re- 
preſſed by equity, 1ſt, 17. 2d, 81, A court of e- 
quity ought to be governed by general rules, 1ſt, 
20. He who demands equity muſt give equity, 
1K, 73 One cannot claim equity who ſuffers by 
- his own fault, 1ft, 156. Equity with reſpect to a 
deed or covenant, where writing is an eſſential 
ſolemnity, 1ſt, 218. Equity yields to utility, 2d, 
127. Equity with reſpect to compenſation, iſt, 
3099. Equity with reſpect to indefinite payment, 
uſt, 408. Equity with reſpect to indefinite intro- 
miſſion, iſt, 418. Equity with reſpect to le- 
gal een as "1 *. 7. Equitable n 2d, 
Tquiy of of redemprion with n to a wadſer, iſt, 
71. Why there is not the ſame equity with re- 
ſpect to an adjudication after the legal is expired, 
iſt, 375. No equity of W wah _— 
to a poinding, iſt, 375. ö ; 
ate en, payment, iſt, 303. 2d, 105. ; 
Error. How far one is permitted to take advantage 
of another's error, 1ſt, 142. 278. zd, 27. A 
deed occafioned by error, 1ſt, 276. Error in a 
contract of ſale, 1ſt, 280. Error in ſubſtantiali« 
| _ bus, 1ſt, 282. | 


Eviction, 
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Ae 177. 283 | 
Evidgnce, | Equity S—— * — 392. 
_ _+ Evidence of Saud 3n-the cal of. me. 2d, 


Fre? 218. 236. . e 5 ib th 
"Excoptio doli mai, 16. ano; 1571 © 5 
A xceptio rei judicatæ, ad, * E lirrt 10 L . la wed 


Exceptions, intrinſic and extrinſit, — * 
Execution. Jmperfetions of common. law, with te- 


mon law wich ade e to eee wh I5. 
Legal execution is of three kinds, 2d, 171. The 
ereditors privilege to attach any particular ſubject 
For his payment, and the debtor's obligation to 
+ ſurrender that ſubject to his. creditor, make the 
foundation of execution, ad, (178; No ſubject 
ought to be attached by execution that * debtor 
is bound to convey to another, 2d, 165. 
| Ebenen may pay himſelf at ſnort hand, 4 a 
decreet, iſt, 421. Next of kin preferred before 
0 gin creditors. of the executor, 2d, 21. Nomina- 
tion of executor by will ſuſtained in every coun- 
try, 2d, 335. 344. In n the executor not 
| able for real Gebts, 2d, 8. 107575 | 
Expence, laid out by one upon a common n fubjedt, 
+: :1K, 169.  Liquidate expences in caſe of failzie, 
2d, 155. Expences of 1 1225 ate for 
a them, 2d, 158. OTE "76 
Extortion, in a bond o Fete ee 14. 6 
In a contract of e iſt, 77. In other 19 | 
ters, iſt; 81. 5- > 
Extract of a decree implies a fog: from any 7 claim 
/. for coſts of ſuit, 1ſt. 2423. | | 
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Facllty and eto Iſt, 103. 

Factor. Conſtituent preferred dete the creditors 
of the factor, 24, 19. Factor applying his con- 
ſtituent's money to pürchaſe goods in his on 
name, a2d, 19. Factors pr ohibited from purcha⸗ | 
ſing their conſtituents debts, 2d, 88. 

Factum infectum eri nequit, iſt, 96. wit 

Faculty. Powers and faculties, 2d, 255. 

Feu: duties, are debita Fructuum, 1ſt, 130. 

rae hw Nature of uri pri ſettles 
ments among the Romans, 2d, 68: | 

Flow Faciar. Is not a good title for detnanding pays 

ment of a debt in Scotland, 2d, 377. 7 | 

Foreign. The King and council or iginally was ha 
only court for foreign matters; 2d, 313, In Scot» 


5 


land foreign matters are appropriated to the court | 
of ſeſſion; in England, to the courts of common ö 
law, zd, 314. Perſonal actions founded on fo- ge 2 


reign covenants, deeds, or facts, 2d, 320. In a 
purſuit upon a foreign bond, what intereſt oughs 
© to be awarded, zd, 321. A foreigner may be 
+" ©. ab_ a curator, 2d, 325. A crime committed 
in a foreign country cannot be tried in Scotland, 
2d, 326. Reparation ariſing from a foreign de- 
| linquency, 2d, 326. Foreign covenants and deeds 
reſpecting land, 2d, 328. Moveables domeſtic 
and foreign, zd, 332. Foreign covenants and 
deeds reſpecting debts, 2d, 341. Foreign evi- 
dence, 2d, 348. Foreign writs, how far a good 
title to ſue in this country, 2d, 348. Foreign 
| bond, with a clauſe for regiſtration in Scotland, | 
* 3 49. Foreign ſtatutes, 2d, 352. Foreign | | 
Vos, II. 3 D pre- | 
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preſcription, 2d, 353. Statutes of bankruptcy 1 in 
England, 2d, 359. Foreign decrees, 2d, 365. 


Fon Na actionum, iſt, 146. 


Forthcoming. Proceſs for making moveables forths 
coming, its nature and effect, 2d, 171. Decreet 


of forthcoming is a ee only, not payment, | 
2d, 172. 


| Fraud, E by 4 fraud will 


be f et aſide, iſt, 87... Fraud diſtinguiſhed from 

| 1 lit, 88. How far the maxim obtains, 
uod nemo debet locupletari aliena jactura, in the 

caſe of fraud, iſt, 1 64. Frau, facta contractui, 


creed Iſt, 3 37. Fraudulent purchaſe of goods where 


the purchaſer has no proſpea of r e, 


2d, 17. Fog 
Freight, due + rata 8 Iſt, 3 31. 2 


Fructus percepti et pendentes, 2d, 141. 295 55 


TT Fruſtra petis quod. mox 41 reſtituturus, 2d, 104. 
Furniſhers, have they any preference upon the houſe 


HF contripures to raiſc, rſt, 152. 


. * 


* Xs © 
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. Guing, 1 prohibiting gaming extended by a 


court of equity, 2d, 116. 


Guardian, not intitled to any recompence for his 1. 
bour, 2d, 86. 


Gift of marriage or of ward taken for the ſuperior” . 


behoof, iſt, 176. 


Glebe. Is the preſent ade: liable for the expence _ 


of meliorations laid out by his n 1ſt, 
171. 


Government. Duty of e to a regular go» | 
vernment, upon what founded, iſt, 340. 


* * 


* 


hy 4 Gratitude f 
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- Qratitude, is a duty in the actio negotiorum geftorum, f 
iſt, 180. Puniſhment of ingratitude, iſt, 317. 
. N 0 


H 


en between our internal ; * external conſti- X 
tution, 1ſt, 144. 
Harm done in excreifing a | right or privilege, iN, 
45. ; 
Hazard, bargain of, iſt, 82. 
Heir, bound to communicate eaſes, iſt, 161. An 
heir who ſerves while there is a nearer heir in poſ- 
ſibility, is only a conditional proprietor, 2d, 112. 
An heir cum beneficio intitled to fell the eſtate, 1ſt, 
370. Heir-apparent acquiring right to debts due 
by his predeceſſor, 1ſt, 372. What privileges de- 
ſcend to heirs, 2d, 76. Is an heir liable for the 
debts of the interjected apparent heir, when he 


poſſeſſes only without infeftment, 2d, 121. What 


obligations tranfmit to heirs, 2d, 162. Every ob- 
ligation tranſmits to the heir when his predeceſſor 
ſurvives the term of payment, 2d, 163. The heir 
liable to fulfil the will and purpoſe of his prede- 
ceflor, 2d, 268. The heir in England not liable 
to the perſonal creditors, 2d, 8. 
Horaing, charge of, makes not the _ liigious, 
205 18 * | 


. 


Jailor, RO far liable when he daten, a ae © ta. 
eſcape, 1ſt, 326. 
Imbecility, 1ſt, 102. 
Implied will explained, 1ſt, 238. 1 : 
43D 2 Indefinite: - 
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Indefinite intromiſſion, injuſtice of. common lan with 
reſpect to it, iſt, 418 
Indefinite payment, injuſtice of common law with rey 

ſpect to it, uſt, 407. 

Inferior courts, confined ta common law, it, 32. 
Competent to an action for recomprngee, and to, 
the ati negotiorum geftorum, 1 it, 33+ 

Ingratitude See Gratitude, 

Inhibition, its nature and effect, 2d, 186. . 

Infurance. Policy of aue affords not an action 
at common law, Iſt, 3270 f 

Intention is what Jetermpines, an > adden to > be right or 

wrong, Iſt, 55. 166. 

Interdiction, 2d, 185. | | 

Intereſt. Ihe purſuer mat ow an cans — 

wiſe his proceſs will not be ſuſtained,” rt, 56. 

Intereſt, in a purſuit upon a foreign bond, what i in- 

_ | tereſt qught to be awarded, 2d, 3175 

Intimation of an allgawdente ft, 57. Of en arreſt 

ment, 26, 183. | 

| Jatrinkc exception or obiection, 6 29. 12717 

Irritancy in a bond of borrowed. money, it, 70. 

Irritancies in entails voiding the contravener's right 
ipſo facta, i ſt, 228. Irritancy ob nan Alutum ca- 

nonem, iſt, 230. 363. 97 

Juriſdiction with reſpect to. 5 matters, * 1 

A crime committed in a foreign country cannot be 
tried in Scotland, 24, 326. Juriſdiction of the 
court of juſticiary, 2d, 326. Juriſdiction of the... 
court of ſeſſion; ſee Court of ſe Nor on Juriſdiction 
of courts of law, 2d, 326, YE 

Jus giiefitum tertia, 2d, 65- What right. is ACQUi- 
ed to the ſubſtitutes i in an entail, 204 7 7 5. 
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King and council originally the ſupreme court, 3ſt, 
4. FEE * ' 


Latont iofufficiency of goods ka, 1ſt, 266. 
What if the goods be delivered and the property 
transferred, iſt, 269. 

Latter will defined, 1ſt, 195. 

Laws. Every voluntary tranſgreſſion of 1 
law is a moral wrong, iſt, 344. 2d, 352. Laws 
originally perſonal without regard to place, be- 
came territorial without regard to perſons, 2d, 

311. Laws have no authority extra territorium, 
Ad. 311. What matters are regulated by munici- 

pal law, 2d, 328. 

Leaſe. A kaſe of land muſt imply a power to re- 

move tenants, iſt, 238. How far ſterility will re- 
lieve againſt the tack duty, 1ſt, 333. 
Lectus egritudinis, 1ſt, 106, 
Legacy. A verbal legacy may be proved by unnd 
to the extent of L. 100, iſt, 312. Different 
kinds of legacies, 2d, 71. What action compe- 
tent for making them effectual, 2d, 71. In what 
caſes legacies tranſmit to heirs, 2d, 167. 
Legal execution. See Execution. 

Legatum rei alienæ, 1ſt, 259. 

Legitimation, 2d, 324- | 

an iſt, 103. Laſio ultrg duphm, it, 270, wi, 


2d, 131. | 
Leſſee, what claim he has for en iſt, 
32434 5 


1 
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here, 2d, 335. 
Levari facies, 2d, 173- 
Lex aquilia, iſt, 60. 


Letters of adminiſtration in * not 2 good titly 


Lex commiſſaria in pignoribus, rſt, 70. ad 


Lex Rhodia de jactu, its equitable foundation, ft, 
11. 184, Whether the goods ſaved ought to coh- 
tribute according to their veg or prom ont be to 
their value, iſt, 186. | 

Liberty of the ſubject, 2d, 911 

Liquidate expences in caſe of failzie. See Tapes, 


Litigious. Inchoated execution renders the ſubjecd 


" Hitigious, 2d, 43. 179. 182. A fubject i is not ren · | 
dered litigious with reſpect to third mers! 1 
there be a public notification, 2d, 18g. 
Locus pœnitentiæ, 1ſt, 202. | 
Lunatic.. Guardian to a lunatic, 2d, 325. Named 
by the chancellor in England is not intitled to fas 
for debts in Scotland, 2d, 348. | 


= + 20, . 


Magiſterial powers of the court ofi ſefion, 2d, 114. 
Magiſtrate acting extra territorium, 2d, 209. 


Malevolence, iſt, 55. wb 
Man. His internal conſtitution adupted x to his exter- 


nal circumſtances, iſt, 142. 
Mails and duties, proceſi oh, | its.nature 4 tendency; i 
29, 172. 


March fence, a 8 . takes the benefit of i i 


Meditatio fuge, 2d, 14. 


not liable for a FECOMPEnCE, iſt, 175. 


| Marriage, celebrated according to the lex lei, . | 


324. See Gift of marriage, 


Pn Melio- 
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Mcliorations. What claim a leſſee has for meliora- 
tions, 1ſt, 171. | 
Members of the college of juſtice diſcharged to pur⸗ 

chaſe a ſubject annere. in a law-fuie, he 
S 
Meſſenger, how Pa liable when he ne gelt, to put a a 
caption in execution, 1ſt, 326. 
Minority, is excepted from the den of forty 
_ years, 1ſt, 387. : 
Minority and leſion, it, 103. ReduQion upon 
this head, how attachable by creditors, 2d, 4. 
Minute of ſale of land, in whit manner attachable 
by creditors, 2d, 5. 


Miſh o in poſſe N lenem, in the « caſe of bankruptcy, 2d, 

_ SE 

Mobilia non habent Ane od, 333. | og 

Monopoly, of printing certain books, 1ſt, 352. Mo- 

nopoly repugnant to the public intereſt, 2d, 97. 
Statutes introducing monopolies cannot t be extend» 
ed by the court of ſeſſion, 2d, 126. 

Mora in performing a covenant, 1ſt, 321. | 

Moveables have a local ſituation, zd, 333. Move- 
ables permanent and tranſient, 2d, 336. Move- 
- ables domeſtic and foreign, 2d, 332. 

| Municipal law. See Law. What matters are regu- 

lated by municipal l, 2d, 122 23. 


: : N 
Negative preſcription. See Preſcription. 
Ne immittas in alienum, 1ft,' 49. 

_ Neighbourhood, how far it bars a man from exerci · 
ſimng his property, iſt, 49, 

Nemo debet locupletari aliena jactura, analyſed, . it, 
175 331. 2d, 145. 204. 205. voy 
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re uaroalis,” See Arrement. | PAO EU: 2 2 
Notary ſigning for a . Iſt, 8 e ee 
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B extrinſic 10d lüinde 54. 26. 
Obligation ad fuctum _preflandum,” 1K; 380% What 
obligations tranſmit; to heirs, 2d, 162. Wbat if 
.. the. creditor Lurxive, the term ve, Drees. 5 
163. | 115 
Ohjeftion necſonal. See Perfonal objection. 7 N 
Obligor and obligee, lefined, iſt, 1 95. Obligor 
may be bound. without.an obligee, zd, 6. | 
Occaſional benefit affords not any hie agaig the | 
$ perſon benefited, Iſt, We EBT geo 
Offer defined, iſt, 19% 118 
Officer. Power that officers- of the law: have 3 
extra territorium, . r | 


„ A. 
7 
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Pactum contra bonos mores , itt, I 7% . ite 
tem publicam, 2d, 89. Pacium contra fidem ta- 
bularum nuptialium, 1ſt, 77. Pactum liberatorium, 

1 77- Muſt be effectual even in a court of 
common law, 2d, 78. Pacta illicita; 2d, 81. 86. 
Pactum de quota litis, for what reaſon ane 
1ſt, 17 2d, „ 

Parent. Duty of parents to children, how: far er. 

© cended, iſt, 19. 

Payment. A debtor who | PRs privately of an af 

fſignument, making payment to the cedent, iſt, 58. 

1 Erro- 


” 
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x Erroneons payment, iſt, 303. Indefinite pay- 
ment, 1ſt, 407. Payment made by a third perſon 

without a mandate from the debtor, 2d, 79. Bo- 

na fide payment, 2d, 105. Payment analyſed, 
2d, 149. Payment of mUngy in England, how 
proved, 2d, 350. 

1 Penal elauſes in a bond of borrowed mo- 
ney, iſt, 70. A court can order a thing to be 
done under a penalty, iſt, 348. 2d, 57. Statu- 
tory prohibitions under a penalty, 1ſt, 349. 

| Whether it be in the power of a judge to inflict 
any penalty beyond what is enacted, iſt, 350. A 
penalty cannot be extended beyond the words, 

| but it may be limited within the words, 2d, 52- 
Bona fides with reſpect to penalties, 2d, 53. A 

penal ſtatute cannot be extended by the court of 

ſeſſion, zd, 127. Powers of a court of equity 

with reſpect to conventional penalties, 2d, 153. 

_ Perſonal objection, 1ſt, 426. 2d, 37. 40. 48. | 

 Pignus prætorium, 2d, 29. 

Pleas of the crown, iſt, 5. 


Pluris petitio, what effect it has with reſper to aged 


execution, 2d, 27. 

Poinding, nature of this execution, 2d, 751. 172. 
Whether barred by an arreſtment, 2d, 176. 182. 
Competition of a poinder with an aſſignee, 2d, 
192. Admits not an equity of redemption, iſt, 
375. Effects extra territgrium not carried by a 
poinding, 2d, 377. | 

Police, Al G. 8 

Policy of Inſurance, affords not an action at com- 
mon law, iſt, 327. Where fraudulent is ſet aſide 
by a court of equity, 1ſt, 88. 

Popular action, iſt, 366. 

Poſitive preſcription. See Proſeription. 

Vor. I. 9 Piaoſitus 


— 


nial preſcription, | 
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Poſitus in conditions non ueber poſitus i in inflitutione, 


ft, 243. 


Poſſeſſion, retention et. ci eber due to the erde 5 


be paid, 2d, 103. - 
Potior eft conditio poſſidentis, itt, 356. 


Powers and faculties, 2d, 265. Powers ales a 2 


plurality, 24, 286. Power to act jointly, 2d, a5. 
To act n. territorium, 20, 299. | 
Pretium affeftionis, 1ſt, 101. | 


Preſcription. Poſitive / airefcription esd not a- 


gainſt burdens that naturally affect property, 1 ſt. 

54. Preſcription of penal actions, 1ſt, 366. Runs 
not againſt perſons under age, 1ſt, 387. Prien- + 
i, 390. Engliſh preſcription. 
of ſix years, iſt, 387. What effect it has in this 
country, 2d, 3 54. The ſtatute 1617, introducing 
the poſitive preſcription, explained, 2d, 117. Ex- 
tended to fimilar caſes by the court of ſeſſion, 


2d, 119. The ſtatutes introducing the negative 


preſcription of forty years extended, 2d, 119. 
Prior tempore potior jure, 2d, 199. 


| Privileges, how attachable by creditors, 2d, 4. 


Proceſs, for payment before the term of payment, 
2d, 5 Of forthcoming before the term of pay- 
ment, 2d, 7. OF poinding the ground before the 
term of payment, 2d, 7. Proceſs of ame. 
See Forthcoming. . 


Procyratory in rem ſuam, it, 405. 


- 


© Promiſe defined, 1ſt, 195, How far binding by the 


law of nature, 2d, 58. A promiſe to give a man 
a ſum not to rob me, is not binding, 1ſt, 6 1. Ad- 
vantage of promiſes, iſt, 194. A promiſe implies 
two perſons, an obligor and obligee, 1ſt, 195, 
ee in of of a third en ad, 59. Im- 
; | | 
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perfection of common law with ae to promi- 
* ſes, 2d, 64. 9 5 
Property. A man ke not to exerciſe his proper- 
ty in emulationem vicini, 1ſt, 56. 136. * may, 
fence his bank againſt the incroachments of a ri- 
ver, wit, 48. Muſt not throw any thing into a 
neighbouring field that may do miſchief, 1ſt, 49. © 
Ho far the uſe of a river may be intercepted 
from inferior Proprietors, 1ſt, 50. Mutual duties 
between conterminous land proprietors, 1ſt, 134: 
In what gaſes law permits me to act this my 
neighbour's property, 1ſt, 134. No man can be 
deprived of his property who is guilty of no fault, 
29, 24. 44. 184. 192. 203+ 2 226. Though the 
transference of property be ruled by the will of 
the vender, it depends on the will of the pur 
chaſer whether to accept delivery for his own be- 
hoof, or for behoof of another, 2d, 22. Proper- 
ty transferred from the dead to the living without 
delivery, ad, 71. 167. 
Proprietor. Tranſactions with Fl putative proprie- 
tor, how far good in equity, 2d, 109. 5 
Puniſhment. An act without intention to do miſ- 
chief, is not the ſubject of puniſhment, iſt, 62. 
The reanſgreliion of a prohibitory ſtatute may be 
N by a court of common law, rſt, 3509. 
wers of a court of equity with reſpect to pu- 
niſhment, 2d, 35. The proper place of puniſh- 
ment is where the crime was committed, 2d, 326. 
Pupil. The ſale of a pupil's lands for payment of 
debt, iſt, 18. 2d. 115. | 
Purchaſe. It is. fraudulent to purchaſe without a 
| proſpect of making payment, 1ſt, 90. Purchaſer 
not bound to receive the ſubject if inſufficient, uit, , 
; FE LT aL 
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266. But after it is delivered to him he has 90 
remedy, iſt, 269. Effect of a purchaſe made bo- 
na fide, 2d, 42. Effect of a purchaſe made with 
. the knowledge of a prior right, 2d, 41. Effect of 
a purchaſe made with the knowledge of execution 
inchoated upon the ſubject purchaſed, 2d, 33. A 
creditor accepting a ſecurity upon a ſubject which 
Bo RES was ORD I. to n . 
Putative proprietor, 2d, 095 


Quæſtio e itt, 205. „ | ; | 
Quaſi contracts explained, 1ſt, 181. 340. 9 
. of n, ws 291, Of tutor 20, 293. | 
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Ranſom. Where a ſhip is ranſomed, who are liable 
for the ranſom, 1ſt, 151. 184. What if the car- 
go be loſt after it is ranſomed, 1ſt, 184. | 
1 Inſtances of inept reaſoning, 2d, 49. 
Recompence, iſt, 181. A perſon who benefits an- 
other without hurting himſelf has no claim for a 
recompence, 1ſt, 174. A perſon is not liable who 
takes the benefit of a march · fence made by his 
| neighbour, ft, _. 
Redemption. Equity of redemption with reſpect to 
a wadſet, 1ſt, 375. Whether there ought not to 
be the ſame equity with reſpect to an adſudication 
after the legal is expired, 1ſt, 381. 
Relief. Mutual relief between co · cautioners, 1ſt, 
* © 
E Rem verſum, 1ſt, 148. 5 144: = 
Rent- 


% 
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Rent-charge, 2d, 272. 

Reparation, to thoſe who are hurt in their rights or 
privileges, 1ſt, 95. There can be no claim for re- 
paration if the action was innocent, whatever be 
the miſchief, 2d, 143. 158. In what caſes a man 
is liable for reparation where he acts in proſecu- 
ting a right or privilege, 1ſt, 45. In what caſes 

_ when he acts without having in view to proſecute 

a a right or privilege, 1ſt, 59. How far is repara- 
tion extended at common law, iſt, 60. Who are 
liable to repair conſequential damage, iſt, 97. 

Repentance, in what · covenants permitted, 1ſt, 201. 

Repreſentation in moveables, 2d, 346. 5 

Reſignation, made by one who hath no right, but 
having the proprietor's conſent, 2d, 267. 

Res judicata pro veritate habetur, 2d, 366. 

Retention, its equitable foundation, 2d, 100. 130. 
Retention of poſſeſſion till every debt __ to the 
poſſeſſor be ſatisfied, 2d, 105, | 

Reverſion, by what "gs execution it is attachable, 
2d, 3. 

Right. Why equitable rights are reckoned leſs ſtea- 
dy and permanent than thoſe of common law, 1ſt, 
24. In exerciſing a right the harming others muſt 
be avoided, iſt, 45. A right exerciſed ntentioual- 
ly to hurt others, 1ſt, 56. 

Rigorous conditions in a bond of borrowed money, 

_ 1ſt), 70. 74. / 

River, how far the uſe of it can be Matereepced from 
inferior eren iſt, 50. 


Sale. 


* 
* 
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Sale. A power of redemption in a bargain of ſale 
within a limited time cannot be extended in equi - 


ty, 1ſt, 73. Sale of an infant's eſtate for ine deereto, To 
2d, 115. 1 


| Salvage. The foundation of this hes 1K, 10. 


Who liable for ſalvage, iſt, 172. 2d, 368. 
Satum folo cedit ſolo, 2d, 141. | 
Sequeſtration, 2d, 173. 3 > - £ 
Sine quo non in a nomination of, .tutors and curators; 
2d, 295 · | 
Smuggling prehibited goods, a a crime * che law 
of nature, iſt, 343. 356. 
Society. Unlawful ſocieties, 2d, 89, * 
Selatium. Reparation in ſolatium, 2d, a 
Solutio indebiti, 1ſt, 303. ; 
Specific performance of a covenant, iſt 320% 
Spon ſio ludicra, iſt, 34. | 
Statute. Statutes are binding in conſcience, ſt, 340, 
&c. Statutes diſtinguiſhed into diflerent kinds, rſt, 
344. Statutes prohibitory without being inforced | 
by a penalty, 1, 346. Neglect in obeying a com- 
pulſory ſtatute how redreſſed, iſt, 345. A ſtatute 
that gives remedy for a wrong ſhall be taken by 
equity, 1ſt, 361. What is the remedy where the 
will of the legiſlature is not rightly expreſſed in 
the ſtatute, iſt, 362. Where the means enacted 
fall ſhort of the end purpoſed by the legiſlature, 
iſt, 368. Where the means enacted reach unwa- 
rily beyond the end purpoſed by the legiſlature, 
iſt, 383. Statute of limitation in England, 1ſt, 
387. Statutes preventive of wrong extended by a 
court of equity, 2d, 116. | 
Stellionate, 
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Stellionate, 2d, 40. | 

Sterility, how far it will relieve from paying the 
tack- duty, 1ſt, 333. 

| Subjects that cannot be attached by execution at com · 
mon law, 2d, 3. 8 

Submiſſion, 1ſt, 336. 

Subſtitute in an entail. See Entail. | 

Superior, acquiring right to the gift of his own 
ward, is bound to communicate the ſame to his 
vaſſals, 1ſt, 176. The ſame as to a = of mar- 
riage, 1ſt, 177. | 

Surrogatum, 2d, 21. 


- Suſpenſion, in what caſes is compenſation a copia 
of 3 1ſt, 398. 


T 


Tack. See Leaſe. 
Teinds are debita fructuum, 11t; 130. 
Tenant in tail, bound to extinguiſh the annual bur · 
dens ariſing during his poſſeſſion, iſt, 130. 
Ferritorium, power to act extra territorium, 2d, 299. 
Teſtament, 1ſt, 195. | 
Title. It is pars judicis to deny action where the 
title is imperfect, iſt, 429. What effect an equi- 
table title has in a competition, 2d, 346. 

Town. H far neighbourhood in a town bars a 
man from exerciſing his property, iſt, 49, 

Tranſaction. Error in a tranſaction, 1ſt, 279. In- 
equality not regarded in a tranſaction, 1ſt. 280. 
2d, 131. | 

Tranſient moveables, 2d, 336. 

Triennial preſcription, 1ſt, 390. 

Truſt-right, nature and effect of, 2d, 12, 71. Tru- 

ſtee prohibited ta make profit, 2d, 87, 

EE 8 Turpis 


pp # 


a ; | ; * | 
408 a 
i= Af ""_ ac iſt, 262. In turpi cauſe 20 eft Cone 
> 4} dlitio palſidentis, 2d, 40. 


E how far, by converting moveable debts Mto 
herſable, or, e contra, he can regulate his pupil's 
poſſeſſion, iſt, 166. In what caſes death or non- 
acceptance voids a nomination of tutors, 2d, 291. 
A tutor barred from-making any profit to himſelf 
in managing his pupils affairs, ad, 87. an 
his pupil's land fine png 2d. 11 _ 


v : 
; Uſucapio. The Roman uſucapio differs from ous po- 
live preſcription of forty years, 2d, 117. 
Uſury prohibited under a penalty, 1ſt, 351. The 
moſt lucrative wadſet is not uſury, iſt, 75. Laws 
prohibiting uſury may be extended Ty a court of 
equity, 2d, 117. | 
Utility, 1ſt, 17, Equity yields to its TY 439. Mat- | 
ters of utility belong to the court of equity, 2d, 
84. Acts and covenants repreſſed as contra utili- 
tatem publicam, os 89, * _— to equity, 20, 
. 
ea Uiidis * 25 68. 


1 


V 
Vaſſal, reg claim the benefit of a gift of the ſupe · 
perior's ward when taken for the ſuperior's be- 


hoof, iſt, 176. The ſame as to a gift of Age. 
Iſt, 177. | 


s*  Fergens ad inopiam, zd, 8. 
Vicious intromiſſion, 2d, 327. | 
Vigilantibus non dormientibus j Jura ſubveniunt, ad, 199, 
Violent profits, Iſt, 98. | ; 


el. 2 | os 4 Wadſet 


t 1 5 1 1 4s 


21 


Wadſet, where the power of redemption i. TO 
within a certain time, iſt, 72. Even the moſt lu- 
crative wadſet is not uſury, iſt, 75. Nor can it 

be reformed by equity, 1ſt, 75. 

Wager. Whether a wager ought to be inforced by 

an action at law; 1ſt; 34. 

Wages. Mariners wages due pro rata. iat, 1, 
331. 

Ward. See Gift of Ward. n 

W ndice, how far extended, iſt, 177. Walle 
dice in a ſale of land, i1ſt, 284. In the ee 
ance of clainis or debts, iſt, 293. 

Will. In what caſes will has the effect to transfer 

property without delivery, 2d, 71. 167. A man's 
will ought to bind his heir, 24, 208. Implied 
will. See Implied. | 

Witneſs. | Payment of money may in Englind | be 
proved by witneſſes, 24, 350. 

Words. Where the words of a deed or covenant 
are imperfect, what remedy there is in equity, 
iſt, 203. Words cannot bind without conſent, 
iſt, 219. Pefective words cannot be ſupplied 
where the writing is an effential ſolemnity, 1ſt; 
219. Where the words of a ftatute are imperfect 
1ſt, 362. Words the beſt evidence of will, but 
not the only evidence, rft, 204. 

Writ, defective as not being duly figried by notaries, 
ſupported to the extent of L. roo, iſt, 312. Ca- 
ſes where writ is an effential ſolemnity. iſt, 219. 
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1 founded on in | i en JOS: 


A man who is innocent is not + Rabls to repair any hi t Jo 
by him. | .* 


Where there is a ri ht, ome "Oy; cou yt im wered 
= hare Born 6 : po as 


For every wrong there FEY to hs a remedy. 


No intereſt of mine, not even the preſervation af life ;eſell, au- 
thoriſes me to do any miſchief to an innocent perſon. 


Every man may proſecute 1 
indirect or I 


| Juſtice 4. not ermit a man to exerciſe . right wherotis 
intention is ſolely to hurt another, 


An action at law will not be ſuſtained if the pry L 


canno | 
ſhow that i it will benefit him. | 0 


It is an immoral act, to ſtrip eople of their operty by 
_ throwing a ſtrong cemptation in their way. prop ? 


He that demands equity muſt give equity. 


Equity holds a deed to be granted where it ought to be 
granted. 


One is permitted to take n of another's error in das 
 mno n not in lucro captando. 


No man is intitled to the aid of a court of equity when that 
aid becomes neceſſary by his own fault, | 


No perſon, however innocent, ought - to take advantage 2 a 
tortious act by which another is hurt. 


A man ought not to take advantage of an improvement or 
reparation made upon a common ſubject, without refund- 


ing part of the expence, in proportion to the dabei * has 
received. 


2 , 
is 2 " 
2 - 
A i 
3 * — Fo 5 - 9 ; ; 
4 $ ' 1 
16 * 5 % 3 
* - 
8 
wh. 5-4 . 
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5 No many is permitted to take adva ante of a alen in evidence : 
by 


| Potior debet efe conditio ejus qui pres 4. done rvitands 


* Re 1 16 1 17 L TY * 


= 


5 A th Q, ut 3 within the mind cannot have the effect to 


zality:2n obligation more than to create it. 5, 
LM by words beyond conſent; i is repugnant ape 


* 24 97 * $i 2820 un 7 © 5 
He 0 will ls * end is undeifiood to * the means proper 
for abcompliſhing the end. 


£3 L* £44 <3 Tce 141 


4 perſon honoured | in a deed e can 1 taks 5 PAY by it it he 
connteraQ the Feen will of the granter. | 


A man who has com mitted no fault cannot. be e deprived of 
hip pepe. | 


7 perſon is bound to bauen an Hgation chat anſwers not the 


M2 


« bb. * 1 


. 1 Jnc 
r cri rens ed at the 
» difcretion af the 


fa dge, where the legiſlature. has not ap- 

e A ; Ang ar | IRC FE 

A caſe the 2 is out of the meaning of the — 
mann it de within the letter. 


When that defect i is gecafioned 


guàm of us gui certat de lucro capiando. L 0 A * 


171 is unjuſt to demand from the debtor privatel or even by 
* execution, any . n eren i e to op 4 


NG mas is ſuffered to take detect _— own fraud ans 


No perſon is ſuffered to make a defence contrary to conſcience, | 
b more than to make a claim. 5, 


, 


F refire petis quod mox er refliuuturut, 


The motive of preventing loſs will not haun y an ee A or 
the being acceſſory to it- 


